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Fiat by Declaration — S.92(10)(c) of The 
British North America Act 


PHINEAS SCHWARTZ * 





The British North America Act has never been praised for its 
logical symmetry, careful divisions, or precise delineations.1 Feder- 
alists and Centralists have both found sufficient material therein to 
give content to their strictures; those who have shunned both camps 
have been equally well supplied.? 


A key and critical section in an evaluation and appreciation of 
the British North America Act is 92(10) which provides that the 
Province shall have legislative jurisdiction over: 


oes Works and Undertakings other than such as are of the following 
asses: 


(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and 
other Works and Undertakings connecting the Province with any 
other or others of the Provinces, or extending beyond the Limits 
of the Province; 

(b) Lines of Steam Ships between the Province and any British or 
Foreign Country; 

(c) Such Works as, although wholly situate within the Province, are 
before or after their Execution declared by the Parliament of Canada 
to be for the general Advantage of Canada or for the Advantage 
of Two or more of the Provinces. 


(10) (c), as a superficial reading of the section will readily reveal, 
allows parliament by unilateral declaration to except from the jur- 


*Mr. Schwartz is in the third year at Osgoode Hall Law School. He 
has seen awarded the Wallace Nesbitt Students’ Essay Prize. 
1 John Deere Plow Co. v. Wharton (1915), 18 D.L.R. 353 (P.C.). 
2See Norman McL. Rogers, The Compact Theory of Confederation (1931), 
9 Can. Bar Rev. 395. 
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isdiction of the provincial legislatures such works as it declares to be 
“for the general advantage of Canada or for the advantage of two 
or more of the provinces’, and thus Parliament itself assumes jur- 
isdiction. Logically speaking, this federal power obviates any rigid 
classification of federal and provincial areas of jurisdiction insofar 
as Parliament may at any time take unto itself jurisdiction over a 
great many matters which would otherwise fall within the provincial 
scope.2 Not only does this section cut down provincial jurisdiction 
at the instance of the Dominion Parliament, but it also belies any 
sincere assertion of equality between Dominion and Provinces; the 
Provinces are nowhere given an equivalent authority.* 


A section of the scope and magnitude of 10(c) obviously raises 
many difficult questions, particularly in the light of the long line of 
cases asserting provincial powers and rights and delimiting the federal 
authority in their favour. Unfortunately, insofar as decisions on 
(10)(c) are concerned, the courts have successfully followed their 
stated policy of not answering more than necessary;> further, while 
the courts have been prepared to go to great lengths to avoid the 
ticklish problems inherent in the section, Parliament has made this 
task a simple one by claiming jurisdiction over a work under various 
heads so that there are often ample grounds for decision without a 
consideration of the declarations under 10(c).® 


Aside from problems of strict statutory construction, inter- 
pretation of 10(c) gives rise to the same problems inherent in the 
construction of 91 general, the political problems of division of 
authority, of centralism and federalism. In point of fact, there is in 
the literal reading of 91 general and 92(10)(c) a great similarity. 
Both sections appear to give jurisdiction to Parliament to make laws 
affecting the general welfare of Canada, and indeed 10(c) goes further 
and allows the Dominion to control works for the benefit of two or 
more of the provinces. While 91 general talks of law and 10(c) 
speaks of works, both have as their touchstone the well being of the 
body politic on the national scale. 


Indeed, from an analytic point of view, we might even question 
the very need for s. 92(10) (c) in the light of 91 general. Its manifest 
purpose is obviously to allow Parliament to control works located 
within a province when it is in the best interest of Canada or two 
or more of the provinces so to do; yet it would appear that if this 


3cf. the famous “watertight compartment” formula of Lord Atkin in 
A.-G. Canada v. A.-G. Ont., [1937] A.C. 326 at p. 354. See too, F. R. Scott, The 
se Nature of Canadian Federalism (1947), 13 Can. Jo. Econ. and Pol. 

c. 13. 

4 Consider also the Dominion power of disallowance, of appointment of 
the lieutenant-governor, and the latter’s power of reservation over provincial 
legislation, etc. 

b Citizens Insurance Co. of Canada v. Parsons (1881), 7 App. Cas. 97 at 
p. 109. 

6e.9., Van Buren Bridge Co. v. Madawaska (1959), 15 D.L.R. (2d) 763, 
(N.B. Appeal Div.), where if the declaration had been considered, it would 
have been found faulty. 
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were the intent of the Fathers of Confederation,’ the section is super- 
fluous inasmuch as 91 general prima facie gives Parliament this 
power. On this view, unless we are prepared to concede the drafts- 
men of the British North America Act an exceedingly large, if not 
prophetic, amount of prescience, in the light of how 91 general has 
been cut down, the section was designed as merely another repetitious 
safeguard for the authority of the central legislature. On the other 
hand, since 91 general gives as examples of the Dominion authority 
specifically enumerated classes of subjects, there is validity in in- 
corporating by virtue of 91(29) works which would otherwise be 
under provincial jurisdiction, as a class explicitly under Parliament’s 
authority. Why, however, the section was not directly included 
under s. 91 is somewhat of a mystery. 


Against both sections equally the traditional warning of Lord 
Atkinson about the general power is applicable :® 
If the Parliament of Canada had authority to make laws applicable to 
the whole Dominion in relation to matters which in each province are 
substantially of local or private interest upon the assumption that these 
matters also concern the peace, order, and good government of the 
Dominion, there is hardly a subject upon which it might not legislate to 
the exclusion of provincial legislation. 
Indeed, Landreville J.9 applies this theme to a construction of the 
scope of a declaration contained in the Atomic Energy Control Act} 
and proceeds to narrowly construe that declaration. 


The attempts to limit the scope and effect of 10(c) have focussed 
on the procedure necessary for the assertion of jurisdiction, the degree 
of precision required of the declaration, and, of course, the meaning 
and scope of the term ‘work’ as used in 10(c) itself. Inherent in 
this process is the articulation of a philosophy of dualism, whether the 
duality of nation and province, or of capacity and authority. 


Procedurally, 10(c) simply requires Parliament to make a 
declaration, as a condition precedent to the assumption of jurisdiction. 
Whether this declaration need be explicit or may be implied is another 
question considered by some of the cases following. Britton J.11 took 
the view that a declaration might be implied from the preamble to a 
statute. However on appeal to the Supreme Court of Canada!2 the 
court divided on this point. Davies and Sedgewick JJ. held without 
deciding that:15 


Such a declaration is not, I think, one which might be spelled out of the 
charter granted or inferred merely from its terms or deduced from 
recitals of the promoters in the preamble, but one substantially enacted 
by Parliament. 


7Of course, it is accepted that their intent has no legal significance. 
8 Montreal v. Montreal Street Railway Co., [1912] 1 D.L.R. 681 (P.C.) at 
pp. 6867 paraphrasing A.-G. Ont. v. A.-G. Dom., [1896] A.C. 348. 
9Re Perini Ltd. v. Can.-Met. Explorations (1959), 15 D.L.R. (2d.) 375 
(Ont. AL. ) at pp. 379-80. 
ORS.C. 1952, c. 11. 
it Ontario Power Co. of Niagara Falls v. Hewson (1903), 6 O.L.R. 11, 
affirmed (1904), 8 O.L.R. 88. 
12 (1905), 36 Can. S.C.R. 596. 
13 Ibid, pp. 605-6. 
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Eleven years later, Lord Buckmaster treated the issue as important 
but undecided.14 The last case dealing specifically with this topic is 
St. John and Quebec Railway Co. v. Jones.> Here, the majority of 
the court followed the judgment of Davies J., as he then was, in the 
Ontario Powers Co. case,1® holding that Parliament must make a 
formal and explicit declaration to satisfy the requirements of 10(c).17 
Practically speaking, Parliament has avoided this problem by explicit 
declarations in cases were it has sought to extend its authority. 


A cognate problem is the degree of precision required of the 
declaration i.e. may a declaration be made in general terms, covering 
a broad class of works, or need a detailed list of works be expressly 
included in the declaration? This in turn involves the further prob- 
lem of whether a declaration can cover works not yet in existence 
by including them in a general class. Again, if a general declaration 
is void, the question arises as to the validity of specific declarations 
covering works in contemplation but not in existence. 


This issue came squarely before the Supreme Court in Luscar 
Collieries Ltd. v. McDonald‘* where the majority of the court, Anglin 
C.J., Idington, Duff, Rinfret JJ. held a declaration in general terms 
to be invalid. On appeal,?9 the Privy Council decided the case on 
grounds other than 92(10)(c), and held that the applicability and 
construction of 10(c) was left open.?° In not supporting the Supreme 
Court’s holding on this point, a holding which is carefully expounded, 
the Privy Council more than leaves the issue open. However, as in the 
problem of implied declarations, Parliament may readily enumerate 
the works which compose the class over which it desires jurisdic- 
tion.21 However, it seems rather circuitous to require such enumera- 
tion when Parliament can in general terms readily make clear its 
intent. 


If we consider closely some of the reasons in the Luscar case?2 
for a narrow approach to declarations and contrast therewith the 
reasoning of the minority, several significant matters become appar- 
ent. Idington J. pointed out:2% 


The said assumption of authority if upheld, I respectfully submit, would 
leave it open to Parliament to assume control of all our highways, all our 
elevators, all our local hydro electric systems, now existent or hereafter 


14 Hamilton, Grimsby & Beamsville Railway Co. v. A.-G. Ont. et al., [1916] 
2 A.C. 583. 


15 (1921), 62 Can. S.C.R. 92. 
16 Supra, footnote 11. 


17From the cases holding that a declaration must be specific, one may 
a fortiori argue that a declaration cannot be implied as opposed to formal. 


18 [1925] 3 D.L.R. 225 (S.C. of Can.). 

19 [1927] A.C. 925. 

20 Supra, footnote 19, per Lord Waddington. 

21 ¢.9., Atomic Energy Control Act, R.S.C. 1952. 
22 Supra, footnote 18. 

23 Ibid. at pp. 466-7. 
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to come into existence; all our local public utilities, which have become 
so manifold, especially in some of our western Provinces, and which 
would include telephone systems and, if I mistake not, telegraph systems; 
and all the sidings and switches I have adverted to above, built by manu- 
facturers for their own personal service and benefit, but operated by the 
railway to which they gave their transportation business, and perhaps 
preference in cases of competition, and in such cases possibly to a 
Dominion railway and alternating to a local railway, by simply passing 
a declaratory Act as to their being for the general advantages of Canada. 

I cannot follow all the possible consequences of such a holding, 
or of its manifold implications. 

I cannot assume that any such consequences, or anything like 
thereto, were ever expected to ensue upon or flow from any single en- 
actment by the Parliament of Canada pretended to have been made 
within the meaning of the reservation of s. 92(10)(c) of said B.N.A. Act, 
and thereby to fulfil its uirements for a declaration as to any works 
for the general advantage of Canada. 

Indeed I submit that it was in order to avoid any possibility of such 
like results that the said s-s. 10c was framed as it was, and so remains. 

Subsections (a) and (b) of said s-s. 10 deal with works which can 
safely be classified and are dealt with accordingly, but beyond that the 
framers of the B.N.A. Act apparently felt they could not proceed by the 
classification process, and hence proceeded to deal with the residue of 
what could not be so properly dealt with by the classification process; 
by entrusting said residue by s-s. c to the Parliament of Canada, on 
which. it cast the onus of deciding whether or not anything further could 
properly be declared to be a work for the general advantage of Canada. 

In other words it seems to me quite clear that Parliament was en- 
trusted with the quasi-judicial duty of determining, after hearing all 
those concerned, whether or not a specific work, either before or after 
its execution, could properly be declared to be for the general advantage 
of Canada, or of two or more of its Provinces. 


Duff J. adds further objection: 24 


The grounds on which it can be argued that s. 6(c) of the Railway Act 
does not constitute a valid declaration within s. 92(10)(c) of the B.N.A. 
Act, can be very concisely stated. The object of this provision, it is said, 
was not to enable the Dominion to take away jurisdiction from the Pro- 
vinces in respect of a given class of potential works; that is to say, 
which are not in existence, which may never come into existence, and 
the execution of which is not in contemplation; the purpose of the pro- 
vision is rather to enable the Dominion to assume control over specific 
existing works, or works the execution of which is in contemplation. The 
control intended to be vested in the Dominion is the control over the 
execution of the work, and over the executed work. If a declaration in 
respect of all works comprised within a generic description be competent, 
the necessary consequence would appear to be that, with regard to the 
class of works designated by the description, provincial jurisdiction would 
be excluded, although Dominion jurisdiction might never be exercised, 
— although no work answering the description should ever come into 
existence. 


Mignault J. in favour of the wide declaration stated succinctly :*5 


And it would seem as unreasonable as it would be impracticable to 
require that each time a provincial line is operated by a Dominion 
company a special declaration should be made by Parliament. The 
policy or the reason for the declaration is a matter for the consideration 
of Parliament alone. 


This then appears to be the crux of the objection: has Parliament 


truly acted in the best interests of Canada in making a declaration? 








24 Ibid. at p. 476. 
25 Ibid. at pp. 484-5. 
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Idington J. in this particular case thought not.2° However, while the 
learned judge cannot control or overturn Parliament’s discretion once 
it has actually declared on this ground,?’ he can and does demand that 
Parliament carry out the “quasi-judicial duty” of considering care- 
fully whether a “specific” work should be the subject of a declara- 
tion. In other words, by demanding that Parliament specifically 
enumerate each desired work, each separately named work has the 
dignity of at least individual consideration, and new uncontemplated 
works as they arise will necessitate a fresh declaration. All this 
seeks to satisfy the standard and wish embodied in the words of Sir 
Mathise Tellier C.J.Q.:29 


No doubt, the Parliament of Canada has the power to declare, in an Act, 
that a certain enterprise, although entirely situate in the Province is for 
the general advantage of Canada; but it is presumed that in practice it 
uses this power with a wise discretion. 


However, there seems to be no cogent reason why Parliament 
should not be free to consider an entire class of works, for example, 
railways, of advantage to the Dominion or two or more of the Pro- 
vinces. Thus, in the words of Mignault J.:3° 


Expressing now the opinion which I have formed after full considera- 
tion, it seems obvious that if Parliament can declare for the general 
advantage of Canada a specified work, it can also, in one declaration, 
comprise several works having the same distinguishing characteristics, 
or a Class of works sufficiently described so as to leave no doubt as to the 
identity of each member of the class, as coming within the description 
of the enactment. 


As long as the declaration is sufficiently detailed there is no reason 
why it should not as well cover works not in existence at the time the 
declaration is made.*1 And, as Newcombe J. points out: 52 


While of course care must be taken to see that the declaration is not 
uncertain, the general maxim certum est quod certum reddi potest would 
apply. 


26 Ibid. p. 470, “Of course it is rather like reducing the phrase ‘A Work 
for the General Advantage of Canada’ to a point of ridicule, to bring there- 
under the 5% or 5% miles of spur lines . . . where collieries seem to be 
numerous.” 

27 cf. Lord Watson’s judgment in Union Colliery Co. v. Bryden, [1899] 
A.C. 581 at p. 585: “In assigning legislative power to one or the other of 
these parliaments it is not made a statutory condition that the exercise of 
such power shall be, in the opinion of a court of law, discreet. In so far as 
they possess legislative jurisdiction, the discretion committed to the parlia- 
ments, whether of Dominion or of the provinces, is unfettered... .” It is 
of course arguable that the learned judge here deals with a situation where 
the question of discretion arises after jurisdiction has been ascertained, while 
in the case of 10(c) the question of discretion is a condition precedent to the 
assumption of jurisdiction. 

28 One might also argue that the court is free to determine whether or 
not a work over which Parliament asserts jurisdiction is of national import- 
ance without considering whether the declaration deals wisely with that 
work. However, perhaps this, as Professor Laskin would put it, is “a dis- 
tinction without a difference.” 

29 Quebec Railway, Light & Power Co. v. Quebec and Desnoyers (1940), 
53 C.R.T.C. 115 at p. 132. 

30 Luscar case, supra, footnote 18, at page 483. 

31 Beauport v. Que. R.L. & P. Co. (1941), 53 C.R.T.C. 174. 
32 Luscar case, supra, footnote 18, at pp. 491-2. 
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The key question in considering the scope of 10(c) is of course 
the meaning of the term “works” as used in the section, for while 
procedural controls, or roadblocks, may be useful, they are by their 
very nature inadequate and at best a temporary hurdle. Basically, 
the question has been whether “works” as found in 10(c) is used in 
the same sense and scope as in 10(a) so that in 10(c) it is cut down 
by any limitations placed on it in 10(a). That is to say, if in 10(a) 
the conjunction of “works” with “undertakings” narrows the ap- 
plicability of “works”, then in 10(c) “works” will have an equally 
narrow characterization, without the compensatory conjunction with 
“undertakings”, and the broad field the two terms combined can 
cover. Further, the very same analysis may apply to the conjunction 
of “works” and “undertakings” in the very opening words of 92(10) 
itself. 


Lord Atkinson in an imprecise reference to s. 92(10) stated,** 
“These works are physical things, not services’. Clarifying the exact 
reference, Viscount Dunedin surmised that the use of “works” in 
10(c) is other than in 10(a) and that the meaning of works in (c) 
is physical things in contradiction to “undertakings” which is “not a 
physical thing but is an arrangement under which of course physical 
things are used.”34 Referring to Cannon J.°> who assumed that Lord 
Atkinson’s equation of “works” and “physical things” applied to all 
of s. 92(10), Viscount Dunedin held this definition applied only to 
92(10)(c). On the other hand, this definition of “undertakings” 
applies to the whole of head (10).56 It would appear then, from 
these cases that while “works” in 10(c) is limited to physical things, 
“works” in 10(a) is not so restricted. Logically, it would seem the 
converse would be more reasonable inasmuch as “works” in 10(a) 
is accompanied by “undertakings” which would by definition cover 
the usage of the “works”, while in 10(c) “works” stands alone with- 
out the crutch of “undertakings”, and one would think that by itself 
its meaning would be broader. When one further considers that 
“undertakings” has been defined not only as “an arrangement under 
which . . . physical things are used” but as interchangeable with 
“enterprise” and as equivalent to “organizations”,37 the scope of 
the emasculation of the concept “works” when one subtracts there- 
from “undertakings” becomes apparent.3® A priori, there seems to 
be no intrinsically compelling reason why Parliament should be en- 
trusted with the power of declaration over physical things but not 
over their usage, organization and the like, particularly when the 
criterion as stated by statute is “the general advantage of Canada 


33 Supra, at p. 685. 

34 Re Daeetitines and Control of Radio Communication, [1931] S. eo R. 541. 

35 Re Aerial Navigation, [1931] 1 D.L.R. 13 (S.C. of Can.) at p. 

anme Rand J. in Winner v. 8.M.T. (Eastern) Ltd., [1951] PSC. R. 887 

1 

Pst Discussed in Reference Re Industrial Relations and Disputes Investi- 
gation Act, [1955] S.C.R. 529. 

38 For a more detailed account of the interaction of 92(10)(a) and 10(c), 
see the thorough analysis of Vincent C. MacDonald, [1934] 1 D.L.R. 1 pp. 9- 15 
and pp. 25-31. 
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or for the advantage of two or more of the provinces’. Further, it 
requires a distinction of some nicety to differentiate between what 
ground is included in the control and regulation of the work per se, 
and what is included in the forbidden ground of the organization, 
or arrangements under which the work is employed. For example, 
when does control over grain elevators which are works and there- 
fore within the jurisdiction of Parliament by declaration encroach 
on the undertaking of the grain business?°° If it be argued that the 
courts will here apply the doctrine of the necessarily incidental, the 
task will be indeed delightful; in point of fact, works are generally 
incidental to an undertaking rather than the undertaking to a work. 
Thus, any attempt to carve out of the regulation of an undertaking 
that which pertains of necessity to the regulation of the work 
(which in turn exists because of its importance to the undertaking) 
is bound to result in a highly artificial distinction, not necessarily 
“for the general advantage of Canada or for the advantage of two 
or more of the provinces”. 


Another line of cases also offers itself for consideration. In 
R. v. Red Line Ltd.*° Orde J.A. held that “works” in 10(c) had no 
relation to “works” in 10(a): 


There is no grammatical connection whatsoever. ... If there is any 
restriction upon Parliament’s power to make that declaration in any 
particular case, it must be sought for in exception (c) itself, and not by 
any reference to exception (a). 


Thus, it would appear that in this view the scope of “works” as 
used in 10(c) is not cut down by inference from 10(a) and hence 
analytically at any rate may include “undertakings” as defined by 
Viscount Dunedin.*! This view is in harmony with the doctrine of 
Rand J.:42 


ptr primey ol existing without works, do not appear within s. 92(10)(c) 
and cannot be the subject of such a declaration. 


In other words, undertakings existing with works can be the subject 
of such declaration. So too, Lord Porter* in holding that 92(10) (c) 
embraces a wider subject matter than “works” which are also 
“undertakings” seems to imply that “works” in 10(c) includes 
“undertakings”. 


O’Halloran J.A. in a dissenting judgment*4 seems to summarize 
the gist of argument in favour of a wide interpretation of “works” 


39cf. Duff J. in King v. Eastern Terminal Elevator Company, [1925] 
S.C.R. 434 at p. 447: “There is one way in which the Dominion may acquire 
authority to regulate a local work such as an elevator; and that is, by a 
declaration properly framed under s. 92(10) of the B.N.A. Act.” 

40 (1930), 66 O.L.R. 53. 

41 cf. Lord Porter in A.-G. Ont. v. Winner, [1954] 4 D.L.R. 657 (P.C.) at p. 
670: “Moreover in ss. (10)(c) the word ‘works’ is found uncombined with the 
word ‘undertakings’, a circumstance which leads to the inference that the 
words are to be read disjunctively. . . .” Here an inference is drawn from 
10(c) to 10(a) rather than as customary from 10(a) to 10(c), either process 
being contrary to R. v. Red Line (supra). 

Supra, footnote 41, at page 553. 

43 A.-G. Ont. v. Winner, supra, footnote 41, at pp. 670-1. 

44 Reference Re Application of Hours of Work Act to C.P.R. Hotel 
Employees, [1947] 2 D.L.R. 723 (B.C. C.A.) at pp. 726-7. 
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in 10(c). He took the view that “works” as used in 10(c) denotes 
the “works and undertakings” “referred to in cl. (a) and cl. (b) of 
head (10)”.4 “. .. Parliament never intended the language of head 
(10) of s. 92 to receive a rigid and purely verbal construction. .. .” 
The position may be summed up in the learned judge’s words: 


In the first line of head (10) of s. 92 the words “works and undertakings” 
are used as descriptive of a genus. Unfortunately, in cl. (a) and cl. (c) 
of head (10) the word “works” is inadroitly used in the sense of a 
subordinate classification of the genus “works and undertakings”. 


Aside from the cases just discussed, there are more indirect 
considerations of this problem inferrable from judicial language in the 
reported cases. Thus, for example, in Reference Re Water Powers*® 
Duff J. stated in regard to Parliament’s declaratory power: 

. . . and the basis and condition of its actions must be the decision by 

Parliament that the “work or undertaking” or class of works or under- 

takings affected by that action is “for the general advantage of Canada”, 

or of two or more of the Provinces; which decision must be evidenced 


and authenticated by a solemn declaration, in that sense, by Parliament 
itself. 


In R. v. Red Line*’ Riddell J.A. paraphrases: 


By sec. 92(10) of the B.N.A. Act local works and undertakings... such 
...as... are before or after their execution declared by the Parliament 
of Canada to be for the general advantage of Canada.... 
More recently, in Van Buren Bridge Co. v. Madawaska,*® Ritchie 
J. A. referred to the plaintiff as “ ... carrying on an undertaking 
declared to be for the general good of Canada”. Again in Re Perini 
Ltd. v. Can.-Met. Explorations*® Landreville J. stated, in paraphras- 
ing the words of Lord Watson in C.P.R. v. Parish of Notre Dame 
Bonsecours :° 
... The B.N.A. Act, whilst it gives the legislative control of certain 
works and undertakings for the general advantage of Canada to the 
Parliament of the Dominion. ... 
This brief and incomplete sampling of judicial language may indicate 
either that the expressions used were per incuriam or that the learned 
judges have assumed without more that “works” in 10(c) is equiva- 
lent to “works and undertakings”. 


If there is a valid and binding distinction between “works” 
and “undertakings”, it is arguable that this limitation on ‘‘works” 
in 10(c) may be overcome by a parliamentary tour de force. What, 
in other words, is to prevent Parliament in its infinite wisdom from 
declaring an undertaking to be a work?5! Where this was done in 


45 Note that O’Halloran J.A. here utilizes cl. (a) and cl. (b) to enlarge 
cl. (c) rather than restrict it, a rather novel twist. Cf. Annotation, supra, 
footnote 38, at p. 29. “It is thus apparent that it is a crucial determinant of 
the meaning of ‘works’ in cl. (c) to hold that it is the same as in cl. (a) for 
so to do may be to restrict its meaning materially.” 

46 [1929] S.C.R. 200 at p. 220. Note also the emphasis on a “solemn 
declaration”. 

47 Supra, footnote 40. 

48 Supra, footnote 6, at p. 770. 

49 Supra, footnote 9. 

50 [1899] A.C. 367. 

51 ¢.9., Industrial Relations and Disputes Investigation Act, R.S.C. 1952. 
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the case of the private act incorporating the London and Lake Erie 
Railway and Transportation Company®? neither Boyd C.53 nor Mere- 
dith C.J.O. questioned this feature of the declaration.54 So too, in 
Beauport v. Que. R.L. and P. Co.,> Rinfret J. echoed the words of 
the incorporating statute which stated :5® 


1. The undertaking of the Quebec, Montmorency and Charlevoix Rail- 
way Company, a body incorporated as mentioned in the preamble, and 
hereinafter called “the Company”, is hereby declared to be a work for 
the general advantage of Canada” 


and said, 
The undertaking of the company was, therefore, “declared to be a work 
for the general advantage of Canada”; ... (Italics are mine). 


It is this approach that is the nightmare that confronts those who 
would uphold provincial autonomy in the face of what they consider 
the unwarranted unilateral expansion of the Federal Parliament’s 
authority and jurisdiction. Thus writes R. H. McKercher:* 
The technique of legislative draftsmanship whereby Parliament’s legis- 
lative jurisdiction is apparently sought to be unduly extended is obvious. 
The method is simply one of defining, within a particular statute, an 
“undertaking” to be a “work”. Once it becomes a “work” then it is open 
to the Dominion to assume control over it. To allow this surreptitious 
technique to stand would amount to allowing Parliament to define not 


only its own legislative jurisdiction but also that of the provinces as 
well. 


It is this basic concern that appears to lie behind the demands that 
10(c) be strictly construed, that declarations be explicit and formal, 
and that “works” in 10(c) be other than “undertakings”. Something 
of this approach, may perhaps be found in the words of Rand J.:58 


There is towards them also (i.e., railways and telegraphs) a notion of 
fixity and determinateness that, although somewhat elusive, underlies 
the restriction of a declaration of Dominion advantage under head 10(c) 
to a “work”. But the building up of an aggregate of services into a 
unity of operation introduces considerations of a different nature. 


We may, it would appear, infer that “works” as used in 10(c) has a 
limiting determinate character, so that this concept would not in- 
clude “undertakings” which appears to be closer to “an aggregate 
of services’’. 


It is of course open for the courts to apply the doctrine of 
colourability so as to prevent Parliament’s expansion by definition. 
The application of the doctrine would presuppose that “works” does 
not include “undertakings” and would necessitate a detailed demar- 
cation between the two concepts; the courts would have to decide 
whether the terms are mutually exclusive, disjunctive or conjunctive, 
that “undertakings” is provincial in aspect or in whole. In short, 


52 9-10 Ed. VII, c. 120, s. 2. 

‘oO " Kerley v. London and Lake Erie Transportation Co. (1912), 6 D.L.R. 189. 
nt.). 

54 Ibid. (1913), 13 D.L.R. 365 (Ont. C.A.). 

55 [1945] S.C.R. 16. 

56 58-59 Vict., c. 59. 

57 Parliament’s Declaratory Power (1955), 20 Sask. B. Rev. 3 at p. 8. 
58 Winner v. 8.M.T. (Eastern) Ltd., supra, footnote 41, at p. 923. 
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the courts would have to consider carefully and minutely an area 
which, till now at any rate, has been generally glossed over. 


Another question regarding declarations that has come before 
the courts is the question of their necessity. 10(c) speaks of 
works “wholly situate within the province”, while 10(a) deals with 
works and undertakings “connecting the Province with any other 
or others of the Provinces or extending beyond the limits of the 
Provinces.” Thus in Toronto Corporation v. Bell Telephone Company 
of Canada,5® Lord Macnaughton, speaking on behalf of the Privy 
Council, stated with regard to the Dominion-wide works of the Bell 
Telephone Company: 

It is not very easy to see what the part of the section declaring the Act 

of incorporation to be for the general advantage of Canada means. As 

regards the works therein referred to, if they had been “wholly situate 
within the province”, the effect would have been to give exclusive juris- 
diction over them to the Parliament of Canada; but, inasmuch as the 
works and undertaking of the company authorized by the Act of incor- 


poration were not confined within the limits of the province, this part 
of the declaration seems to be unmeaning. 


So too, in C.P.R. v. A.-G. B.C. Rand J. said: 


Under head (10)(c) a work must be wholly confined within one province 
... to be the subject of a declaration. 


Accordingly, a railway cannot be the subject of a declaration for it 
is not wholly situate within the province. The Dominion, however, 
frequently persists in adding a superfluous declaration ex abundanti 
cautela.51 This was the case, for example, in Van Buren Bridge Co. 
v. Madawaska®2 where a bridge connecting New Brunswick and 
Maine was the subject of a declaration. Ritchie J.A. referred to the 
bridge without commenting on the declaration, in the following 
words: 

I can see no interference with the operation of an inter-connecting under- 


taking extending beyond the limits of the Province and a work for the 
general advantage of Canada. 


It is fairly obvious that the declaration by itself was unmeaning, 
unless we are prepared to argue that it applied only to the half of 
the bridge in the province.® 


Given a declaration over an appropriate subject matter, in 
proper language and precision, what exactly does a declaration do? 
Even on this apparently elementary question there is no unanimity 


59 [1905] A.C. 52 at p. 60. 

60 [1948] S.C.R. 373, at p. 397. 

61 Thus making the construction of 92(10)(c) an unnecessary task for the 
court. Of course, it would in principle be just as easy for the court to over- 
look the other issues and deal with the declaration. 

62 Supra, footnote 6, at p. 70. 

63 cf. Rand J.’s qualification in C.P.R. v. A.-G. B.C., supra, footnote 60, 
where in referring to the inefficacy of a declaration upon a railway running 
cross-Canada he stated, “. . . so far as they purport to deal with railways as 
a whole.” 
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of opinion. In Montreal v. Montreal Street Railway Co.® Lord Atkin- 
son held that: 


The effect of sub.-sec. 10 of sec. 92 of the British North America Act is, 
their Lordships think, to transfer the excepted works mentioned in sub- 
heads (a), (b), and (c) of it into sec. 91, and thus to place them under 
the exclusive jurisdiction and control of the Dominion Parliament. 


These two sections must then be read and construed as if these trans- 
ferred subjects were ey enumerated in sec. 91, and local railways 
as distinct from federal railways were specifically enumerated in sec. 92. 


A similar view was expressed by Viscount Dunedin in the Radio 
case : 65 


These provisions as have been explained in several judgments of the 
Board have the effect of reading the excepted matters into the preferen- 
tial place enjoyed by the enumerated subjects of s. 91.... 


With respect, it must be noted that these judgments gloss over 
and fail to take account of a very basic distinction between 10(a) 
and 10(b) on the one hand, and 10(c) on the other. The former two 
sections exclude from the jurisdiction of the provincial legislatures 
works and undertakings which by their nature as defined within 
the sections are, without more, subject to federal legislative author- 
ity. In the case of works covered by 10(c) the matter is otherwise, 
for the section merely gives Parliament the power to make a declara- 
tion. Until the declaration is made, however, the local works remain 
as much a part of the provincial domain as any other subject dealt 
with by s. 92.6 In other words, it is not the effect of 92(10) which 
transfers ‘works’ in 10(c) into s. 91; it is Parliament’s declaration 
that effects this change.®’ Duff J. in Reference Re Water Powers® 
articulated this distinction by referring to the jurisdiction arising 
from 92(10)(c) as not a jurisdiction given directly by the British 
North America Act itself, but rather as given: 


mediately through the instrumentality of declarations by the Parliament 
of Canada under s. 92(10)(c). 


A subordinate, but related, question is the meaning of ‘“exclu- 
sively” as used in reference to Parliament’s jurisdiction over inter- 
polated 10(c) works. In A.-G. Ont. v. Winner®® Lord Porter, aside 


64 Supra, footnote 8, at p. 685. 

65 Supra, footnote 34, at p. 85. 

66It is also open for Parliament to vary, cancel or modify any of its 
declarations: Hamilton, Grimsby v. A.-G. Ont., supra, footnote 14. 

67 Lord Atkinson, in Montreal v. Montreal Street Railway Co., supra, 
footnote 8, at p. 687 went on to say, “The only one of the heads enumerated 
in sec. 91 dealing expressly or impliedly with railways is that which is inter- 
polated by the transfer into it of sub-heads (a), (b), and (c), of sub-sec. 10 
of sec. 92.” The question arises: What is interpolated, the actual sub-sections 
or what they deal with? Previously, Lord Atkinson held, “the excepted 
works mentioned in sub-heads (a), (b), and (c)” to be the matters trans- 
ferred. If the entire sub-sections are transferred, the problem of 10(c) arises. 
If only the works and undertakings dealt with are transferred, then they 
are given unique status in that every particular work taken to the Dominion 
by declaration becomes an independent sub-head of s. 91 of the British North 
America Act. 

68 Supra, footnote 46, at p. 219. 
69 Supra, footnote 41, at p. 666. 
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from reaffirming Montreal v. Montreal Street R. Co.” held the juris- 
diction of the Dominion Parliament over 10(a), (b) and (c), the 
same as: 


. . . they would have enjoyed if the exceptions were in terms inserted as 

one of the classes of subjects assigned to it under s. 91. 

It appears then, that the Dominion’s “exclusive jurisdiction and 
control” over these interpolated heads is no more or less than 
over the other heads of s. 91.71 In other words, the same principles 
of interpretation as apply to all the other heads of s. 91 here too 
apply. 

But in the case of subjects of declarations, there is a logical 
difficulty. Until the declaration, the specific work would be by s. 
92(10) under provincial jurisdiction and therefore subject to provin- 
cial laws. By the declaration, the said work becomes subject to 
Parliament’s laws. It would appear, therefore, that in the case of 
10(c) there is a built-in conflict between Dominion and Provincial 
legislation inasmuch as, aside from the all-important declaration, 
the work involved is a local work. In such a case, how far does 
federal legislation override provincial legislation? Does the doctrine 
of the “unoccupied field” apply or is the province completely cut 
out once a declaration is made? If the latter is the true position 
then 92(10)(c) as read into s. 91 will have a position favoured over 
the rest of s. 91 which is cut down by the heads of jurisdiction 
found in s. 92. 


An examination of the cases in this area is very revealing. In 
C.P.R. v. Parish of Notre Dame de Bonsecours,’ Lord Watson dis- 
cussed the effect of a declaration upon a railway in the following 
words: 


The British North America Act, whilst it gives the legislative con- 
trol of the appellants’ railway qua railway to the Parliament of 
the Dominion, does not declare that the railway shall cease to be part 
of the provinces in which it is situated, or that it shall, in other respects, 
be exempted from the jurisdiction of the provincial legislatures. Accord- 
ingly, the Parliament of Canada has, in the opinion of their Lordships, 
exclusive right to prescribe regulations for the construction, repair, and 
alteration of the railway, and for its management, and to dictate the 
constitution and powers of the company; but it is, inter alia, reserved 
to the provincial parliament to impose direct taxation upon those portions 
of it which are within the province, in order to the raising of a revenue 
for provincial purposes. 


In this case, municipal legislation prescribing the cleaning of a ditch 
was held to be intra vires. In Madden v. Nelson and Fort Sheppard 
Railway,"3 the above principle was reaffirmed, but it was held that 
provincial legislation prescribing the erection of proper fences on a 
railway on penalty of responsibility for cattle injured or killed was 
ultra vires of the provincial legislature. The distinction drawn by the 
Lord Chancellor between the cases appears to be the fact that in the 


70 j.e., the aspect of it discussed above. 

71 See the argument of Mr. Arnup in Re Perini Ltd. v. Can.-Met. Explora- 
tions, supra, footnote 49. 
72 [1899] A.C. 367 at p. 372. 
73 [1899] A.C. 626. 
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C.P.R. case, the legislation was of a general nature aimed at all land- 
owners, while in the Madden case, the legislation was aimed specific- 
ally at the railway.74 Both judgments recognize the fact that “‘exclu- 
sively’’ means no more exclusively than the jurisdiction of Parliament 
over the other sections of head 91. 


In Beauport v. Que. R.L.P. Co. the view was held that when 
a railway carries on activities in an area not covered by federal law, 
provincial law applies. So long as Parliament does not utilize the 
jurisdiction which it has taken to itself, valid provincial legislation 
remains in force, in an unoccupied field. On the other hand, Kellock 
J. in Reference Re Industrial Relations®® found it unnecessary: 


To consider whether, so far as s. 92(10) is concerned, such legislation 
as the present would fall within the exclusive jurisdiction of Parliament 
or whether . . . provincial legislation covering the same ground would be 
operative in the absence of Dominion legislation. 


In the light of the Beawport case, and in the light of Jn Re Treaty of 
Versailles,” Kellock J. appears to cast some doubt on the unoccupied 
field approach in this area. Relying on C.P.R. v. Notre Dame de 
Bonsecours™® where Lord Watson stated: 


The Parliament of Canada has in the opinion of their Lordships exclusive 
right to prescribe regulations for the construction, repair, and alteration 
of the railway, and for its management, and to dictate the constitution 
and powers of the company. 


Kellock J. went on to say:79 


If the matter dealt with by the legislation in question on this Reference 
can therefore be said to fall within the scope of management of the 
undertakings excepted by s. 92(10), there would be no room for provin- 
cial legislation on the same subject matter with relation to such an 
nomena whether the field had or had not been occupied. (Italics 
are mine). 


Thus, even if the issue is left open, it appears that in the view of 
Kellock J. there are areas where the “unoccupied field” theory has 
no application. 


Locke J.8° avoids the question of an unoccupied field by pointing 
out that in this particular case Parliament had legislated. He does, 
however, point out the opposition between the statement of Duff J.81 


74 This objection could readily be overcome by a more generalized statute 
dealing with fencing, omitting the pointed preamble. Both cases appear to 
be dealing with the regulation of railway property so as to preserve valid 
provincial interests, but not with the railway qua railway. 

Supra, footnote 31. 

76 Supra, footnote 37, at p. 557. 

77 [1925] S.C.R. 505 at p. 511, where Duff J. held that, “The effect of 
such legislation by the Dominion to execution of this power is that provincial 
authority in relation to the subject matter of such legislation is superseded, 
and remains inoperative so long as the Dominion legislation continues in 
force.” On this case because the Dominion had not legislated beyond a 
specific enactment, Duff J. held, “. . . the primary authority of the Province 
in relation to the subject matter remains, subject to the qualification men- 
tioned, unimpaired and unrestricted.” 

78 Supra, footnote 72, at p. 372. 

79 Supra, footnote 37 at p. 557. 

80 Ibid. at p. 577 


81 Quoted in footnote 77. 
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and that of Lord Watson in Union Colliery Ltd. v. Bryden®? where 
Lord Watson stated: 
The abstinence of the Dominion Parliament from legislating to the full 
limit of its powers could not have the effect of transferring to any 
provincial legislature the legislative power assigned to the Dominion by 
s. 91 of the Act of 1867.83 
Considering that the legislative power involved is power that the 
Dominion gave itself by declaration, this statement would allow the 
Dominion to place an area of control in limbo, in a forbidden cate- 
gory, by making a declaration over a particular work and not legis- 
lating on that work. The clash of the two quotations highlights the 
unique position of jurisdiction shifted by utilization of 10(c) inasmuch 
as, if we accept the unoccupied field approach because of the essential 
difference between this interpolated part of s. 91 and the rest of 
s. 91, there will always be provincial legislation ready for application 
if the Dominion does not utilize its jurisdiction. On the other hand, 
if we treated interpolated 10(c) as any other part of s. 91, there is 
the danger that valid provincial interests will be overlooked. 


This question has its practical ramifications in the consideration 
of the status of any provincial legislation when the Dominion removes 
its declaration, or even, for that matter, narrows it. If the “unoccu- 
pied field” theory with its concomitant concept of dormant provincial 
legislation is applicable, then any surrender by the Federal Parliament 
of authority by declaration would instantaneously revive the dormant 
provincial legislation. On the other hand, if we take the view that 
a declaration nullifies provincial legislation applicable to the work 
before the declaration, then of necessity the province would be obli- 
gated to repass desirable legislation. 


Other cases have taken a quite pragmatic view of the problem 
and applied the “aspect doctrine” and the “doctrine of the necessarily 
incidental”. Thus in Beauport v. Que. R.L.P. Co.84 Kerwin J. held 
that: 


. . . the “works” being considered an enumerated head of s. 91, Parlia- 

ment may enact such further legislation as is necessarily incidental to 

the exercise of its jurisdiction over them. ... 
Thus Kerwin J. treats the new heads of s. 91 as any other section, 
applying thereto the doctrine of the ‘necessarily incidental” so as to 
allow the Dominion to reach s. 92 matters. However, in applying this 
doctrine, Kerwin J. by implication overrules not only any blanket 
supremacy of Parliament over 92(10) (c) works, but also any vestiges 
of survival of pre-declaration provincial laws per se. 


A recent judgment of Landreville J. is also worth considering 
on this topic. In Re Perini Ltd. v. Can.-Met. Explorations® the 


82 Supra, footnote 27, at p. 588. 

83 See too, Postal Reference case, [1948] S.C.R. 248 and Burrard Power 
Co. Ltd. v. King, [1911] A.C. 87. 
84 Supra, footnote 31. 
85 Supra, footnote 9. 
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learned judge held with regard to the application of Mechanics’ Liens 
to the subjects of a declaration, that the declaration does not derro- 
gate from provincial legislative jurisdiction except to the extent of 
enabling the Dominion to reach matters “necessarily incidental”. 
92(10)(c), he held, did not declare such works should cease to be 
part of the province or exempt from valid provincial legislation. 


Thus Landreville J. held that provincial works under a declara- 
tion do not simply because of the declaration become immune to 
provincial legislation.®® 


. ... It imposes itself that if the Dominion legislates on works or 
undertakings which are for the pease advantage of Canada, it must 
express itself in clearly discernible manner as to its main purpose and 
chhect. When such is unequivocally defined it may then be a matter 
of interpretation to what extent other fields of legislation are ancillary 
or incidentally affected but necessary for the effective existence of the 
Dominion Act. ... 


His reason for this construction is pithily stated: 


In the case of works which are strictly and wholly within the confines 
of a Province, to construe otherwise would be to render inoperative 
many, if not all, laws enacted by the Province which have even remotely 
some effect on the works. 


Whether this last point is a valid constitutional argument or not, it 
finds echo in many an earlier case.8? 


This, then, is our present situation. It is fairly obvious that 
except for a few elementary matters, the broad sweep of 10(c) is 
as much open to interpretation and clarification in our day as it 
was in 1934, when Vincent C. MacDonald wrote: ® 


. . . The proper construction of s. 92(10)—and particularly of cl. (c) 
thereof, upon which the power of Parliament to declare works to be for 
the general advantage depends—is a task requiring the exercise of the 
highest gifts of judicial statesmanship. It is to be hoped that the Court 
which is confronted by such a task will approach it with not too much 
regard to the mechanistic application of canons appropriate to ordinary 
statutes but rather with regard to the fact—ever-present to the mind of 
the great Marshall—that it is a Constitution they are expounding. 


With the growth of Canada, and the accompanying enlargement 
of her political and economic problems, these theoretical doctrinal 
dissertations will become pressing, practical considerations. In this 
process, the Dominion will no doubt be more and more tempted to 
utilize 10(c) in cases where, till now, political considerations may 
have restrained. It will be interesting to see what will be the future 
development of this section. 


86 Supra, footnote 9 at p. 380. 
87 cf. Lord Watson in A.-G. Ont. v. A.-G. Dom., supra, footnote 3. 
88 Supra, footnote 38, at p. 31. 
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The Tax Rentals — A Flaw in the Law? 


J. L. CHERCOVER and D. G. M. COCK * 





I THE AGREEMENTS 


The Canadian citizen’s existence is circumscribed by the bounds 
of man-made laws which operate beneath the canopy of the con- 
stitution. The fertile human mind has consistently rendered man 
capable of overcoming laws, be they natural or man-made. It is 
the scope of this article to examine the present Dominion-Provincial 
“Tax-Rental” Agreements in relation to our Constitution, and with 
regard to their effects on the individual citizen. 


It becomes obvious at the outset that such a discussion neces- 
sarily involves a consideration of a host of collateral issues which, 
while of great interest to the student, cannot possibly be handled 
in any manner short of a text on the subject. The authors must 
therefore limit this work to a brief analysis of an expository nature 
which will answer the question, “What are these Agreements?” 
This will be followed by a discussion of the problems and history of 
the questions, ‘“What do the Agreements purport to do?” and “What 
are their effects?” The interests of brevity require that no attempt 
be made to delve into the background of the extraordinary financial 
measures occasioned by the Wartime Tax Agreements, and their 
position as progenitors of the present tax schemes. 


Therefore, this work is limited to the effects of the agreements 
on the parties and the individual citizen, the question of constitu- 
tional validity, and the correlative subjects of historical development 
of subsidies, the present-day subsidy structure, and the problem of 
constitutional amendment. 


Perhaps the most productive way of representing these agree- 
ments is to summarize the provisions of a “typical” example. This 
side-steps the difficulty of setting out all the differences among all 
the contracts between each participating Province and the Domin- 
ion.1 The document is in the form of a simple contract between 
Canada (of the first part) and the Province (of the second). After 
reciting the expiry of the Tax Rental Agreement 1952, and the 
resolve of the parties to enter into a new Agreement under which 


° er Chercover and Cock are in the Third Year at Osgoode Hall Law 
School. 
1The most important differences will be mentioned below. This article 
deals with the set of Agreements signed in 1957 and presently operative in 
all provinces but Quebec. Tax rental agreements of earlier years cannot be 
dealt with in any detail here. 
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Canada agrees to pay the amounts provided and the Province to 
refrain from levying and collecting the taxes set out, and that the 
Agreement shall not be deemed a surrender or abrogation by either 
party of any of its powers, rights, etc., under the B.N.A. Act, the 
Agreement provides: 


(1) Covenant by Canada: that for the five fiscal years (ending 
3lst March, 1962) Canada will pay annually the amount 
calculated in accordance with the Federal-Provincial Tax 
Sharing Arrangements Act,? the enabling legislation.* 


(2) Covenant by the Province: subject to further provisions* 
the Province will not impose or permit any municipality 
to impose individual income taxes in respect of a five-year 
period ending 3lst December, 1961, corporation income 
taxes and corporation taxes in respect of that period, or 
succession duties in respect of the death of persons during 
that period. The Province undertakes to ensure the above 
and to suspend or cause to remain suspended all enactments 
imposing the taxes above-mentioned® and during the period 
to refrain from bringing them into operation or to permit 
imposition of new taxes of any kind which ‘“‘would have the 
effect of evading the true intent and purpose of this agree- 
ment, which is . . . to secure to Canada the sole occupancy 
of the tax fields mentioned. . . .” 


(3) Natural Resources: notwithstanding Clause 2 above, the 
Province may impose royalties and rentals on natural re- 
sources and tax income derived from mining and logging 
operations and during the period, Canada will allow these 
royalties, rental and taxes to be deducted in computing 
income under the Income Tax Act.? 


(4) Manner and Time of Payments: The Minister of Finance 
calculates the amount of the payment due to the Province® 
in respect of the several tax fields agreed upon by the 
parties. Provision is made for instalment payments, re- 
vision of the payments estimated by the Minister owing to 
receipt of more accurate information, recalculation of pay- 
ments made during a fiscal year after the close thereof and 


24-5 Eliz. II, c. 29. 

3 Ibid., Sec. 6 authorizes the Minister of Finance to enter into the agree- 
ments on behalf of Canada. The compensation payable under the agree- 
ments is provided for by Sec. 7: see infra, p. 22-3. 

4 See especially clause 5, infra, p. 22-3. 

5 Lists of these enactments appear in Appendices to the agreements. 

6 Ontario is the only province which does not substantially conform with 
the above description of the covenant by the Province. Ontario’s undertaking 
applies only to the Individual Income Taxes. 

7RS.C. 1952, c. 148 and amendments. This provision is uniform in all 
the agreements. 

8 These calculations are made according to the terms of the Federal- 
Provincial Tax Arrangements Act, supra, footnote 2; see especially sec. 7. 
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The Tax Rentals 


before the 3lst day of December next following,? payment 
of any amount outstanding after recalculation to fully dis- 
charge Canada’s obligation or repayment by the Province 
of such amount as has been overpaid according to the 
recalculation, and finally a right of set-off for Canada in 
respect to any such “refund” due from but unpaid by the 
Province. 


(5) Undertakings Re Certain Provincial Taxes: The Province 
and Municipalities retain the right to collect the taxes of 
the types covered in the agreements, the liability for which 
arose prior to the time after which the Province agreed 
not to impose such taxes.1° The Province may also levy 
and collect succession duties respecting persons who died 
before April 1, 1947.11 The Province is also permitted to 
enact legislation imposing taxes covered by the agreement, 
which enactments will take effect after termination (either 
as limited by Clause 2 or Clause 10) and apply to income 
earned or succession consequent upon death occurring after 
such termination. 


(6) Undertakings Re Equal Treatment of Provinces: If any 
two Provinces object thereto, Canada agrees not to contract 
to make payments to any third Province except as calcu- 
lated under the relevant provisions of this agreement. The 
Province has the right to demand, in the case of an agree- 
ment with any other Province which differs from its own, 
that its own agreement be amended to conform with such 
other agreement. Canada further agrees to furnish the 
Province with a copy of any proposed agreement with any 
other province. Failure to object within 30 days is deemed 
acceptance of the proposed agreement.!2 


(7) Undertaking Re Calculation of Payments: The Minister of 
Finance of Canada will notify the Province of any proposed 
amendment to the Regulations under the Federal-Provincial 
Tax Sharing Arrangements Act which would result in the 
annual amount payable to the Province being less than if 
calculated under that Act and Regulations as they stood 
at the date of the Agreement. Canada may make such 
amendment notwithstanding any objections, but must con- 


9Where recalculation cannot be made in this manner, then it is to be 
made at a time subsequently agreed upon by the parties, i.e., succession 
duties where applicable. 

10 March 30, 1942, is the date for all provinces which signed the Wartime 
Tax Agreement except Nova Scotia, which is November 30, 1942. In the 
case of Newfoundland, it is the Tax Rental Agreement, March 29, 1950. 

11 April 1, 1949, is the date for Newfoundland. Ontario has no similar 
provision of course, since succession duties are not included in the Ontario 
agreement: see supra, footnote 6. 

12Further Provisions concerning the operation of this clause to the 
adaptation of time periods, selection of enactments to be suspended, and 
interpretation are omitted. 
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tinue to pay the amount calculated in accordance with the 
Act and Regulations as they stood when the Agreement was 
signed. This is expressed not to affect the right of the 
Minister of Finance of Canada to alter standard rates of 
taxes or duty as provided by the Act.1% 


Disputes and Differences: Where either party gives notice 
in writing that in its opinion there is disagreement as to 
interpretation or alleges contravention of any provision of 
the agreement, the Province will within 60 days cause the 
Lieutenant-Governor to refer the matter to the Court of 
Appeal!* of the Province. Such reference is in the form of 
a question for the opinion of the court in such terms as 
agreed upon by the parties or determined by the Chief 
Justice if they cannot agree. The reference shall include a 
question as to what steps, if any, ought to be taken “to 
place the parties in the position in which they would have 
been, had there been no such contravention or failure’’. 
It is provided that both parties shall take such steps neces- 
sary to give effect to the opinion of the court and failure 
to do so by either justifies the other party terminating the 
agreement under Clause 10 forthwith.15 


Procedure on Reference: Procedure is governed by the 
Rules of the Court of Appeal or as the court determines. 
The parties agree to provide the court with such informa- 
tion as it may require and to accept and be bound by its 
opinion. Further, they agree to abide by the opinions of 
the courts of other Provinces given under corresponding 
Agreements insofar as they are applicable. The Province 
agrees to give notice to Provinces with similar agreements 
in order that they, too, may appear and be heard as if they 
were parties to the reference.1¢ 


Termination After Reference: Notice to terminate (for fail- 
ure to comply with the judgment on the reference) is to be 
in writing between the Ministers of Finance!’ of the parties 
and such notice operates to terminate the obligation of the 
Provinces with respect to income and corporation taxes 
from the end of the calendar year, and with respect to 
succession duties after the 1st of April in the calendar year 
following that in which the notice is given. The obligations 
of Canada are terminated regarding payments commencing 
in the calendar year following that in which the notice is 


13 Supra, footnote 2: see Sec. 2(3). 


14 Or equivalent tribunal in the province in question. 

15 Appeal to the Supreme Court of Canada is also provided for on all 
such references. 

16 Further provisions re parties bearing their own costs and each Prov- 
ince enacting legislation necessary to give its court jurisdiction, provide for 
appeals and hearing of other provinces on reference, have been omitted. 


17 Or corresponding functionary in each province. 
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given, and regarding permitting deduction of provincial taxes 
on Natural Resources from computation of Income Tax, 
from the calendar year following that in which the Notice 
is given. All obligations mentioned above remain effective 
until the time provided for their termination. 


(11) Tax Deductions after Expiry: Unless the Province otherwise 
agrees, Canada will allow deductions from income and cor- 
poration taxes after December 31, 1961 and succession 
duties consequent on deaths after April 1, 1962 at the same 
rate as if the agreement had not been entered into. 


(12) Saving Clause: Nothing in this agreement shall be deemed 
to vary or terminate the rights or obligations of either 
party under any other agreement, or their authority to 
amend this one or enter into a new one. 


There follows an exhaustive interpretation section and the Appen- 
dices referred to in the Agreement. These agreements in form and 
in principle are substantially similar to those of 1952 and would 
appear to be the product of a trend in financing both Provinces and 
Dominion by means of taxation. This historical development will be 
dealt with below.1® 


Now, any one of the agreements, on its face, would appear 
to be a simple contract within the powers of the parties and breach- 
ing no constitutional rules. Section 92(2) of the B.N.A. Act?9 con- 
fers upon the provinces exclusive legislative jurisdiction with respect 
to “Direct Taxation within the Province in order to the raising of a 
Revenue for Provincial Purposes’, and one would conclude that a 
province is within its rights to refrain from exercising this right 
of taxation and to contract so to refrain. On the other hand, Parlia- 
ment is assigned the power to legislate for “The Raising of Money 
by any Mode or System of Taxation.”2° Therefore, since the agree- 
ments expressly stipulate that there is no surrender or abandonment 
of any powers by either party to be implied from the agreement,”! 
thus ruling out the possibility of the province delegating its taxing 
powers to the Dominion,?2 it is clear that the taxes imposed by the 
Dominion authorities fall under 91(3) and are in no way beyond 
the competence of Parliament. 


However, the vital point is that suspension of provincial rights 
to a field of direct taxation, which would in fact net the province 
little or no revenue, in return for a grant which is grossly dispro- 
portionate to the possible revenue which might have been realized 


18 hg W 23 ff. 

19 1867, 30 and 31 Vict., c. 3 and amendments. 

20 Ibid., sec. 91(3). 

21 Supra, p. 18. 

22The powers of the Dominion and Province are plenary and absolute 
within their respective legislative spheres and cannot be delegated one to 
the other: see A.-G. Nova Scotia v. A.-G. Canada, [1951] S.C.R. 31; P.EUI. 
Marketing Board v. A.-G. Canada, [1952] 2 S.C.R. 392. 
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by that province, begins to smack of a direct gift, Dominion to 
Province. For example, consider the revenue given up by Ontario 
in withdrawing from the field of personal income taxes, when com- 
pared with that given up by New Brunswick in the same field.?% 


With this in mind, one stops thinking in terms of “agreements” 
and “tax rentals” and begins to think in terms of “equalization” and 
“subsidies” to the financially weaker provinces at the expense of the 
taxpayers in the stronger. The whole complexion of the problem 
changes. If the apparently constitutional set of contracts is being 
employed to bring about a result which, in pith and substance is an 
equalization or subsidy scheme, then an attempt is being made to 
circumvent the necessity of an amendment to the B.N.A. Act.?4 


Basically, the Agreements provide that the Provinces will 
receive 


(a) 9% Allowance on Corporations tax.25 


(b) 10% of the total amount payable by individuals in the Province 
under the Income Tax Act, but not including the tax levied by sec. 
10(3) of the Old Age Security Act.26 


(c) 50% of the total amount payable under the Dominion Succession 
Duty Act.27 


So far, so good. The structure appears to be a straight rental 
of taxation functions, and no questions could be raised as to the 
validity of such payments. However, the payments do not cease 
here, and one other important section must be mentioned. 


Section 3(1)(a)?8 provides that payment may be made to the 
Province of a “tax equalization payment’. The method of computa- 
tion is outlined in Section 429 of the Act. Here is a simple explana- 
tion of its operation: 


Assume that New Brunswick’s revenues outlined above are 
added together. The sum thus obtained shall be called “x”. Now 
let us take the total returns from the two provinces from whom 
the per capita tax returns are greatest and total them to obtain 
a sum which we will call ‘“‘T’”. Dividing this by the total population 
of the two provinces gives us a figure which we shall call “‘Y’’. 


23 This is merely one example of the inequity produced by agreements 
designed expressly to “establish a more equitable system of taxation through- 
out Canada”. Many other obvious examples come to mind, e.g., the exemp- 
tion with respect to taxation of Natural Resources is of greater value to 
some provinces than others. 


24 Supra, footnote 19. 

25 Supra, footnote 2, secs. 2(d) and 7(1)(b). 
26 Ibid., secs 2(f) and 7(1) (a). 

27 Ibid., secs. 2(h) and 7(1)(c). 

28 Ibid. 
29 Ibid. 
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Returns from the two Provinces 
Population of those two Provinces 


i 
expressed as = =Y 





=a. 3. 


We are now ready to present the formula for the additional pay- 
ment to New Brunswick, the “tax equalization payment”, which we 
will call ‘E’’.% 


Y=E+x --. ExY—xX 
Pop. of N.B. Pop. of N.B. 


It is evident from this formula that a weaker province is getting a 
payment designed to equalize its returns with the level of the 
wealthier provinces. This is a Parliamentary way of describing an 
outright subsidy. 


II SUBSIDIES 


In order to evaluate properly the implications of the finding 
that the Tax Rental Agreements appear to be a guise for subsidies, 
it is necessary to gain some understanding of the subsidy structure 
under the Constitution. It is impossible to achieve this without 
examining the historical background. A brief coverage of the more 
important events in the stormy record should serve to throw the 
anomalies of the situation into clear focus. 


Any analysis of the problem must go back to the Quebec Con- 
ference of 1864. The American Civil War was no longer in doubt, 
but citizens of the British North American Colonies had severe 
qualms whenever they thought of what the northern army might 
do after it had finished crushing the rebels. The concept of ‘“Mani- 
fest Destiny” was more than just a political cry in the bourgeoning 
United States, and no decade had gone by since the War of 1812-14 
in which some American politician had not expressed the view that 
conquest of the British Colonies was inevitable.*! Internecine prob- 
lems and expansion to the South and West had heretofore prevented 
these threats from being realized, but the spectre of the mightiest 
army assembled in history had fundamentally altered the picture.5? 


30 Tbid., sec. 4. 
31 For example, President Polk had been elected on the chauvinistic 
platform of “54’40 or Fight!” 
32 Donald G. Creighton: John A. Macdonald, Toronto, 1952; I-358. 
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The border raids** had a particularly strong effect on the Mari- 
timers who had previously lived in snobbish, if not splendid, isola- 
tion from the Province of Canada, a troubled union of present-day 
Ontario and Quebec.** Unionist sentiment thus began to develop, 
although a few dissenting voices were raised when the idea of union 
for strength was first mooted; Joseph Howe, the colourful Nova 
Scotian, had sneered at the “mighty” army that might be assembled 
by the unified Colonies; after totalling up the number of men avail- 
able for fighting, he pictured them spread across the thousands of 
miles of American boundary—a single thin red line of stalwarts 
“only 37 yards apart, (who) may occasionally catch a glimpse of 
each other where the country is not thickly wooded.” 


The impetus towards Confederation had come from Canada with 
its miserable political deadlock. The leading proponent was a man 
blessed with a genuine vision (not in the modern connotation) of a 
unified North American power. John A. Macdonald was thus ready 
to capitalize on Maritime worries about the Americans; he pressed 
unity of the Colonies and pointed scornfully to the Civil War as an 
inevitable result of strong States power, urging Legislative Union 
as a remedy to such fatal federalism.*” 


Although his plan for Legislative Union was early scuttled, he 
had succeeded in influencing many of the Canadian delegates to the 
Quebec Conference in this direction. Sir Alexander Galt’s opening 
address on the morning of October 10 is illustrative of the strongly 
centralist view:** 


Provision must be made for the Local Governments. All the revenues 
from Customs and Excise would go to the General Government. The 
expenses of the Local Government would be lessened by the works they 
now have to provide being lessened. 


There are two ideas implicit in this statement: the first is that 
the “Local Governments” are viewed as distinctly inferior to the 
“General Government”, rather like Municipal Councils; the second 
is that it is blandly assumed that a removal of the chief source of 
revenue from all the Colonies will produce equal effects. It should 
be realized that at this time Customs Revenue was the source of 
well over half Colonial Revenues.*? 


a incident in St. Stephen’s, N.B., was a particularly notorious 
example. 
The union had taken place during the governorship of Lord Sydenham, 
and was based on the recommendations in rd Durham’s famous Report. 
35The Speeches and Public Letters of Joseph Howe: Joseph Chisholm 
ed., Halifax, 1909, IT, 486. 
36 Supra, see ‘footnote 32, pp. 323-350. 
37 Tbid., p. 351. 
38No minutes were > of the Conference. This is a report by A. A. 
Macdonald, Prince wey sland delegate. See Canadian Historical Review, 
March, 1920, at p. 30, A. G. Doughty ed., “Notes on the Quebec Conference”. 
39 The figures for 1866 are as follows: Customs revenue formed 60% of 
Canadian revenue, 80% of Nova Scotia’s, 78% of New Brunswick’s, and 75% 
of Prince Edward Island’s. See “British North America at ag ye oe 
Appendix 2, Rowell-Sirois Report; Donald G. Creighton, Ottawa, 1939, 7: 
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Galt had it quickly brought home to him that the reduction in 
revenues would not be equally compensated by a decline in expendi- 
tures. The Maritime Governments were spending far more on roads, 
docks, and schools than were the Canadians*® who generally left 
such outlays in the hands of the municipalities. Under the original 
Canadian proposal, the new Federal Government would have assumed 
77% of the existing expenses of the Canadas as against only 45% of 
those of Nova Scotia, 49% of New Brunswick and 28% of Prince 
Edward Island.41 Brown and Galt urged the Maritimers to foist 
many of these responsibilities on the shoulders of their municipalities 
but were signally unsuccessful. 


It thus became obvious that some form of handout, which must 
be euphemistically termed an equalization measure, was necessary 
if the union of Forest and Sea was to be consummated. Subsidies 
were agreed on. 


The first was the simple 80¢ per capita annual grant. In retro- 
spect this sum chosen was unfortunate, since it allowed that efficient 
propagandist, Joseph Howe, a chance to harangue his legion of 
Nova Scotian worshippers with the slogan “that Nova Scotia has 
been sold for the price of a sheepskin.”’42 


It had been promptly agreed that the Federal Government was 
to assume all Colonial debts. The equalization medium, so that the 
profligate would not be rewarded at the expense of the thrifty, was 
the debt allowance. If a colony had less than $25 debt per capita, 
it received 5% annually on the difference. If it had greater debts, 
then the Dominion was to receive 5% on the excess annually.*% 


This had the superficial appearance of equalization, but, as 
Tupper pointed out, the Maritimes’ debt was largely accumulated 
in building railways, so they had distinct assets to hand over to 
the Federal Government.** In Canada, the railways were largely 
privately owned, but liberally aided by Government subsidies. 


Exceptional grants were agreed upon, but only after bitter 
wrangling. New Brunswick received $63,000 per annum in order 
to balance her budget.*®. Newfoundland was promised $150,000 annu- 
ally in compensation for her public lands.47 These concessions were 
only wrung out of the Canadians after bitter debate; furthermore, 
the Canadians only relented on the basis that such special grants 


40 Per Capita Expenditures for 1866: Canada, $.46 and $.35 for Public 
Welfare and Education; Nova Scotia, $1.58 and $.71, respectively; New 
Brunswick, $.85 and $.59 respectively. [bid., 66. 

41 James Ackley Maxwell: Federal Subsidies to the Provincial Govern- 
ments in Canada, Cambridge, 1937; 7. 

42 J. W. Longley: Sir Charles Tu , Toronto, 1916; 71. 

43 British North America Act, 1867, s. 112, 114, 115-116; also see supra, 
footnote 41, pp. 9-11. 

44 Supra, see footnote 41: 11. Also see Canadian Confederation Debates, 
Ottawa, 1951: 94. 

45 Supra, see footnote 41: 11. 

46 British North America Act, supra, footnote 19, s. 119. 

47 Supra, see footnote 41: 13. 
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merely equalized the subsidy payments to the Provinces. It is hard 
for an observer today to appreciate how important this principle 
of equality of treatment was to men of the day.*8. Even the Mari- 
time delegates who fought for the concessions seemed to agree with 
this fundamental ideal in the drafting of the Confederation Resolu- 
tions. No conception of levelling out the economies of the respective 
Provinces seems to have occurred to them. Equality of treatment 
from the Central Government was to be the byword of the Union. 


It was on this very point that the Resolutions were unfairly 
beneficial to the Canadas at the expense of the Maritimes that 
opposition struck. Premier Tilley of New Brunswick decided to do 
the honourable thing (in spite of Tupper’s pleas), and was roundly 
trounced in an election on the issue.*®9 Dr. Tupper thoughtfully post- 
poned any test of strength in Nova Scotia.5° Prince Edward Island 
had effectively withdrawn from the discussions after the first day 
of the Conference, and her rejection of Confederation was never in 
doubt.*! 


As a result of strong pressure from the Colonial Office, the 
Lieutenant-Governor of New Brunswick was instrumental in achiev- 
ing a speedy dissolution, and after a heated campaign in which 
loyalty to the British connection was named as the central issue, 
the electors of New Brunswick gave Tilley his mandate.52 


As a result of the lengthy agitation in the Maritimes, further 
subsidies were inserted at London, and on July 1, 1867, the Marriage, 
however morganatic the Maritimers may have considered it, was 
proclaimed. 


The honeymoon was scarcely over before articulate Nova Scotian 
opposition began to make itself felt. It was forcefully pointed out 
that Confederation had taken away 90% of the Province’s revenues, 
but only 55% of its expenses.5* Joseph Howe was rebuffed when 
he went to London to try to remove Nova Scotia from Confederation, 
even though he had just won an overwhelming victory over the 
unionists in the election. However, it was obvious to Macdonald that 
something had to be done. 


The “something” arrived at was an inducement to the aging 
Nova Scotian hero. If the financial terms could be settled equitably, 
then, as symbol of the end of strife and the beginning of a glorious 
era of partnership in forging a new nation, Mr. Howe could join 
the Federal Cabinet. The daring of this idea may be more fully 
appreciated if one considers the possibility that Mr. St. Laurent 


48 Canadian Confederation Debates, pp. 92-94, where George Brown out- 

lines, ithe viewpoint. 
49 Supra, see footnote 32: 399. 

50 R. G. Trotter: Canadian Federation, London, 1924: 125. 

51 See Duncan Campbell, The History of Prince Edward Island, Char- 
lottetown, 1875, for a complete discussion. 

52 James Hannay: History of New Brunswick, St. John, 1909: 247- 255. 

53 Supra, see footnote 41: 27. 
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ever had of inducing Mr. Duplessis to forget the past and join his 
Federal Cabinet. The analogy, it is submitted, is fair. Historians 
have debated ever since the sudden capitulation of the grand old 
man, but the most likely explanation is that he saw that these terms 
were too favourable to reject.54 


Having determined on this course, there remained only the 
problem of justifying special treatment of Nova Scotia, because the 
Grits of George Brown would inevitably be wrathful at any further 
grants, the conception of strictly equal treatment being deeply im- 
bedded in the minds of the Upper Canadians. 


The “precedent” was found in the special grant to New Bruns- 
wick of $63,000 per annum which had been incorporated into section 
119 of the British North America Act. After some mathematics and 
negotiation, it was decided to grant Nova Scotia $82,698 per annum 
as an additional subsidy to rectify the injustice.5°> The historic 
“Better Terms” agitation of Nova Scotia had succeeded. 


There remained only the small matter of passing the Bill through 
the Federal Parliament. On June 11, 1869, the day after revised 
offers to Newfoundland had been approved, Mr. Rose moved, second- 
ed by Sir John Macdonald, that the House resolve itself into com- 
mittee to consider “certain proposed resolutions relative to the 
affairs of the Province of Nova Scotia.’’6 


Edward Blake rose to move an amendment, which was seconded 
by Mr. Mackenzie. Instantly the opposition to the plan acquired a 
new character. Instead of opposing the resolution on the mere 
ground that additional subsidies were unfair, Mr. Blake confronted 
the Government with a thorny problem: Was any revision of the 
subsidy structure constitutional? Blake’s amendment was as follows:57 


That all the words after “that” to the end of the question be left 
out, and the words “the British North America Act, 1867, has fixed and 
settled the mutual liabilities of Canada and of each Province in respect 
of the public debt, and the amount payable by Canada for the support 
of its Government and Legislature; 


“That the said Act does not empower the Parliament of Canada to 
change the basis of Union thereby affixed and settled; That the un- 
authorized assumption of such power by the Parliament of Canada would 
imperil the interests of the several Provinces, weaken the bond of 
Union, and shake the stability of the Constitution; 


“That the proposed Resolutions on the subject of Nova Scotia 
involve the assumption of such power. 


54 Supra, see footnote 35, II, 584-6. These are Howe’s own reasons, as 
iven in an address to the electors of Hants. For a discussion of the events 
rom Macdonald’s point of view see Donald G. Creighton: John A. Macdon- 

ald, Toronto, 1955, II, 16-22. This policy has been called “striking off the 
tallest heads.” See J. Murray Beck: The Government of Nova Scotia, 
Toronto, 1957: 152. 

55R. MacGregor Dawson: The Government of Canada, Toronto, 1954: 
120. Also the statute: 32-33 Vict., c. 2. 
56 Journals of the House of Commons, 1869. 
57 Ibid., p. 232. 
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“And that therefore this House, while ready to give its best con- 
sideration to any proposals to procure in a constitutional way any 
needed changes in the basis of Union, deems it inexpedient to go into 
Committee on the said proposed Resolutions”, inserted instead thereof. 
(Italics are ours.) 


Section 118 of the British North America Act had outlined the 
sums payable to the Provinces and included the words “Such grants 
shall be in full settlement of all future demands on Canada”. Ad- 
mittedly, these words were superfluous for Blake’s purpose, because 
the very fact that the sums were named meant, he felt, that 
revision, upwards or downwards constituted a power beyond the 
competence of the Federal Parliament. Expressio unius est exclusio 
alterius. 


Sir John’s fund of political shrewdness was equal to the occa- 
sion. Ignoring Blake’s thoughtful constitutional argument, and Mac- 
kenzie’s quiet logic, he launched into a blistering indictment of 
Mackenzie, saying that he had at last revealed his true colours as 
a secret plotter against Confederation.5* He rephrased the issue to 
a somewhat simpler question: those who are loyal to Canada and 
the Queen will vote against the amendment, those who still try to 
destroy Her Majesty’s Union will vote for it. 


The Globe came out with a three column editorial on June 15, 
headed, “The Constitution in Danger”, which contained some pro- 
phetic passages. The following excerpts from the lengthy criticism 
of the Government’s stand may be cited.59 


The doctrine promulgated by the Ministers in this debate . . . throws 
wide open the door of the Federal Treasury to the plotting promoters 
of every scheme, delusive or otherwise, for purely local purposes. It 
proclaims a new era of jobbery and log-rolling, and strikes, we deeply 
regret to believe, a deadly blow at the future peace and prosperity of 
the Dominion. The effect of the vote is to destroy the federal character 
of the union, and restore that system, with all its demoralizations, from 
which the people of Upper Canada were so rejoiced to believe they had 
forever escaped. The power arrogated to itself by the Ottawa legisla- 
ture in this vote sets at defiance the fundamental principles of the 
Imperial Constitutional Act (ie. the B.N.A. Act)—namely, that the 
people of each province shall have exclusive control over their own 
affairs, that the revenues of the General Government shall be applied 
to general purposes only, and that beyond the sums specially stipulated 
to be paid “in full settlement of all future demands upon the General 
Government for local purposes”, the whole burden of Provincial expendi- 
ture shall be borne from exclusively local revenues. If the Ottawa 
legislature has the power to do this thing, then is the Imperial Act of 
1867 a delusion and a snare,—for it affords no protection against injus- 
tices to the several provinces that were induced to join Confederation 
on the basis of its provisions. . . . Let the precedent which this Act 
involves be once established and there is no limit to the demands that 
may be made upon the Dominion by the Provinces. Let it once be 
admitted that the financial provisions contained in the Union Act may 
be set aside by a mere Parliamentary majority, and we shall never be 
done with Provincial raids upon the Dominion Treasury. (Italics are ours.) 


The day previous, Blake had risen again in the House to review 
the arguments on the issue. Ignoring the political fogging, he dealt 


58 The Globe, June 14, 1869. 
59 Ibid., June 15. 
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specifically with the only constitutional defence that had been raised, 
namely that the Federal Government could do as it liked with its 
own money: 

Has the Legislature of Ontario the power to do what it liked with its 
own money? Has it the right to subsidize the judges of the Superior 
Courts with its own money? Has it the right to provide for services 
which the Imperial Act provided should be paid for by the Parliament 
of Canada? No; it might fling its money into the lake if it liked, but 
it could not divert any of it into a channel which was within the juris- 
diction of this Parliament. 

In spite of further amendment attempts, the Bill carried. How- 
ever, Blake, who was also a member of the Ontario legislature, did 
not give up the cause. He moved an address to the Queen in the 
Ontario legislature, which was transmitted to Joseph Howe, by now 
Secretary of State for the Provinces in Macdonald’s Cabinet. It is a 
lengthy review of the financial background to the subsidy provisions, 
but the following sections are interesting: ® 





7. That the financial arrangements made by the Union Act, as 
; between Canada and the several Provinces, cannot, and ought not, to 
be changed by the Parliament of Canada. 


8. That the financial arrangements made by the Union Act, as 
between Canada and the several Provinces, ought not to be changed 
without the assent of the several Provinces. 


9. That the Parliament of Canada, at its last session, passed an 

F Act, whereby the amount of debt, at which Nova Scotia entered the 

¥ Union, was increased by $1,188,756, and her subsidy was increased by 

an annual payment of $82,698 for ten years, making altogether, an 

alteration in favour of that Province of over $2,000,000, of which Ontario 
pays over $1,100,000. 

12. That an humble address be presented to Her Most Gracious 


Majesty, embodying the foregoing resolutions, and praying that she will 
be pleased to disallow the said Act. 


This was referred to Macdonald, who transmitted it to the Secre- 
tary for the Colonies. In reading the correspondence that went on 
during that year, an interesting anomaly becomes apparent: ® 


The Secretary of State for the Colonies to the Governor-General. 
Downing Street, 23rd August, 1869. 
Sir,_-As I observed that a doubt was entertained during the passing of 
the Act Ran ager y | Nova Scotia” . .. whether it was competent for 
the Legislature of Canada to pass such a measure, I thought it desirable 
to take the opinion of the Law Officers of the Crown upon the point and 
I have been advised that it was competent for the Parliament of Canada 
' to pass under powers vested in it by the 31st section of the British 
North America Act, 1867. 
I have, &c., 


Granville. 


In the letter from the Governor-General to the Secretary of 
State, dated January 11th, 1870, the last sentence of the above letter 
is quoted verbatim, including the key words “by the 31st section of 
the British North America Act, 1867.’ 


60 Jbid., June 15. 

61 Sessional Papers, 1869, No. 25. 
62 Ibid. 

63 Ibid. 
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Yet, in a letter dated January 5th, 1870, from Sir John Mac- 
donald to the Governor-General of Canada, we find the following 
statement: & 


That opinion was conveyed to your Excellency by Lord Granville’s 
despatch, dated the 23rd of August last, and was, yrs that the Act 
was one which it was competent for the Parliament of Canada, to pass 
under the powers vested in it by the 71st section of the British North 
America Act, 1867. 


The difference in authorities cited for the action is itself quite 
fascinating, but confusion is deepened when one considers the two 
sections of the British North America Act that are cited with such 
assurance. Section 31 of the Act is the Section that outlines the 
modes by which the place of a Senator may become vacant, including 
treason and if a Senator is “convicted of Felony or any infamous 
crime”. Section 71 is imbued with a similar lack of relevance: it 
described the bicameral composition of the Legislature of the Prov- 
ince of Quebec. The “Law Officers of the Crown’, of course are 
the Attorney-General and Solicitor-General. Their opinion serves to 
shed no light on the problem whatever. Could it be that they were 
unable to discover a proper Constitutional authority? 


It is more likely that the Law Officers of the Crown intended to 
cite sec. 91. The next problem which arises concerns what parts of 
sec. 91 they might have meant. The following possibilities are con- 
ceivable. First, the “peace, order and good government” clause would 
seem to be the most likely authority. It must not be forgotten that at 
this time the clause was viewed as the wide residual power which 
the Fathers of Confederation had no doubt intended it to be. Al- 
though Russell v. Queen®’ was eleven years away, it is illustrative 
of the tenor of opinion. However, even without arguing the obvious 
fact that the Russell case was severely abridged by subsequent 


64 Ibid. 
65 The Place of a Senator shall become vacant in any of the following 


es: 

(1) If for two consecutive sessions of the Parliament he fails to give his 
attendance in the Senate; 

(2) If he takes an Oath or makes a declaration or Acknowledgment 
of Allegiance, Obedience, or Adherence to a Foreign Power, or does 
an Act whereby he becomes a Subject or Citizen, or entitled to the 
rights or privileges of a Subject or Citizen of a Foreign Power; 

(3) If he is adjudged Bankrupt or insolvent, or applies for the Benefit 
of any Law relating to insolvent debtors, or becomes a public 
defaulter; 

(4) If he is attainted of treason or convicted of Felony or of any infam- 
ous crime; 

(5) If he ceases to be qualified in respect of Property or of Residence; 
provided, that a Senator shall not be deemed to have ceased to be 
qualified in respect of Residence by reason only of his residing at 
the Seat of the Government of Canada while holding an Office under 
that Government requiring his presence there. 

66 There shall be a Legislature for Quebec consisting of the Lieutenant- 
Governor and of Two Houses, styled the Legislative Council of Quebec and 
the Legislative Assembly of Quebec. 

67 (1881) 7 App. Cas. 829. 
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decisions of the Judicial Committee,®* it would appear that the 
residual power may not be relied upon in support of legislation of 
“a merely local or private nature’’.69 


Secondly, sec. 91(1)7° “public debt and property”, might have 
been considered. There are strong arguments against this view. The 
use of the word “public” clearly differentiates such legislation from 
provincial debt allowances, referring as it does to the national body 
politic of Canada. This section is the result of the decision at the 
Quebec Conference that the new nation would assume provincial 
debts. Nor can the word “property” be relied on, for it is submitted 
that this word must be read ejusdem generis with the preceding 
phrase “public debt” which we have shown to refer to matters 
national in scope. 


More properly it would seem that the law officers should have 
referred to the provisions of the B.N.A. Act authorizing the appro- 
priation of moneys. Section 102 of the B.N.A. Act provides: 


All Duties and Revenues over which the respective Legislatures of 
Canada, Nova Scotia, and New Brunswick before and at the Union had 
and have Power of Appropriation, except such Portions thereof as are 
by this Act reserved to the respective Legislatures of the Provinces, or 
are raised by them in accordance with the special Powers conferred on 
them by this Act, shall form One Consolidated Revenue Fund, to be 
appropriated for the Public Service of Canada in the manner and subject 
to the Charges in this Act provided. 


Sections 103-105 charge the Consolidated Revenue Fund of Canada 
with certain charges. Section 106 then provides: 
Subject to the several Payments by this Act charged on the Consolidated 


Revenue Fund of Canada, the same shall be appropriated by the Parlia- 
ment of Canada for the Public Service. 


The Provincial power of appropriation is provided by Section 126: 


Such Portions of the Duties and Revenues over which the respective 
Legislatures of Canada, Nova Scotia, and New Brunswick had before 
the Union Power of rep ly pone ves as are by this Act reserved to the 
respective Governments or Legislatures of the Provinces, and all Duties 
and Revenues raised by them in accordance with the special Powers 
conferred upon them by this Act, shall in each Province form One Con- 
solidated Revenue Fund to be appropriated for the Public Service of 
the Province. 

There is a curious omission from these sections in relation to 
the Government of Canada. No reference is made to revenues to 
be raised by Canada under the special powers conferred on it. 
Possibly the power of appropriation was intended to be covered by 
“Public Debt and Property” in Section 91. More probably, it would 
seem that Section 106 is the general power of appropriation by 


Parliament. 


If this is the case, there are strong grounds for arguing that 
Section 118 as originally enacted prescribing the subsidy settlements 


68 Fort Francis v. Manitoba Free Press, [1923] A.C. 695. See also 
Toronto Electric Commissioners v. Snyder, [1925] A.C. 396. 
69 See supra, footnote 19, sec. 91, concluding paragraph. 
70 Now sec. 91(1)A. 
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with the Provinces as being “in full settlement of all future demands 
on Canada’ would be an implied restriction on the power of appro- 
priation for the public service of Canada. 


Moreover, the exclusive power of the Province to impose “Direct 
Taxation within the Province in Order to the Raising of the Revenue 
for Provincial Purposes”, conferred by head 2 of Section 92, im- 
plicity restricts the Federal Parliament from raising money by direct 
taxation in order to pay moneys to the Provinces for provincial 
purposes. 


A substantial argument against these views is that ‘Public 
Services of Canada” in Section 106 could be construed to include 
payments made to the Provinces to advance national purposes. The 
1942 taxation agreements were based on a desire to permit the 
Federal Government to impose a one hundred per cent excess profit 
tax to control profiteering during wartime. In order to achieve 
this end, it was necessary for the Provinces to refrain from taxa- 
tion in the chosen fields, or the Dominion would have to provide 
alternative revenues. The 1947 taxation agreements are based on 
a different philosophy, namely, the Keynesian view that taxation is 
not only a matter of revenue, but also a weapon of fiscal policy. 
National purposes, therefore, require complete freedom in the econ- 
omically dynamic fields of income and corporation taxes to permit 
a national fiscal policy. This argument should not prevail over 
legislative restrictions in the Act, and the expression “Public Ser- 
vices of Canada” read in the light of the subsidy settlements and 
the exclusive provincial power of taxation in Section 92(2) would 
seem to have been limited from the outset. 


To return to the historical analysis which was being consid- 
ered above, if Macdonald did not have the constitution on his side, 
he had something of almost equal value: politics. By the time the 
above correspondence was placed before the House of Commons in 
the Sessional Papers, an election was near. The retirement from the 
House of Joseph Howe meant that a fertile field for Liberal votes 
would probably be found in Nova Scotia. Under the circumstances, 
with the solid Quebec vote for the Tories being already accepted as 
inevitable, then Liberal hopes would seem to be centred on Southern 
Ontario and the Maritimes. Blake and Mackenzie dared press the 
issue no further. They had already lost support by their stand in 
1869 and so they were impotent to challenge the Government on its 
manceuvres. 


Why was this issue not raised when the Liberals took power 
after the Pacific Scandals? The answer lies in the fact that they 
did not dare to upset a system which was due to expire within three 
years anyway. Blake had sought to pass a Bill declaring that the 
Nova Scotia revision was the last that would ever come along, but 
he had been unsuccessful. 
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Furthermore, the tide was turning in Upper Canada. People 
were beginning to realize that Provincial revenues were inadequate 
and the cry soon became “Greater Subsidies”. The longest depres- 
sion in modern history had hit Upper Canada with a vengeance, 
while not damaging the Maritimes quite as severely.”1 Politics and 
economics had become more important than the Constitution, and 
each passing year seemed to hallow the Act more. What seemed 
atrociously illegal in 1869 had become accepted practice ten years 
later. 


In addition, special treatment was now the rule, rather than a 
grimly swallowed exception. When Manitoba joined Confederation 
in 1870, she was granted terms that appeared roughly equal to 
those granted the original members: 80¢ per capita annual subsidy, 
debt allowance of $27.77 per head, and the annual grant for the 
legislature.72, However, the population for the purpose of these 
grants was assumed to be 17,000, whereas it was really 12,200, of 
whom only 1,600 were white.” Since she had no debt, this meant 
a return on her debt allowance of $23,604 annually. The Legislative 
Grant was $67,204, which amounted to more than eight times as 
much per capita as Ontario was getting, and four times as much 
as Nova Scotia and New Brunswick.”* Manitoba ceded her Public 
Lands to the Dominion, because the route of the Canadian Pacific 
Railway had not been settled.”5 


British Columbia in 1871 received a debt allowance of $27.77 
per capita on a population named at 60,000,76 while it in reality was 
only 34,000, of whom only 9,000 had political rights..“7 An amount 
of $100,000 was granted in perpetuity in return, allegedly, for a 
strip of land twenty miles wide on each side of the C.P.R.78 


Prince Edward Island had rebuffed all attempts at Union, but 
an over-sanguine railway budget pushed the tiny colony to the verge 
of bankruptcy. With an air of condescension, she joined the Union 
in return for a debt allowance of $50 a head or $4,701,050, $45,000 
annually in regard to absentee landlords, the eighty cent per capita 
grant, and a Government grant of $30,000.79 


When Saskatchewan and Alberta joined in 1905, they gave up 
their natural resources in return for grants which now amount to 





71 Carl Wittke: A History of Canada, Toronto, 1935: 214-219. Also see 
Creighton, supra, footnote 54, II, 208-209. For Nova Scotia’s problem with 
regard to decline of wood ship-building, see Creighton, supra, II, 452. 

72 33 Vict., c. 3, ss. 23-25. 

73 See supra, footnote 55: 119. 

74 Supra, see footnote 41: 34. 

75 Ibid., p. 36. 

76 See Order in Council, April 5, 1871, I XXXVI and also at I XXXVIII. 

77 Supra, see footnote 55: 119. The rest were Indians and Orientals. 

78 Supra, see footnote 41: 40. 

79 Ibid., pp. 41-50. Also see Order in Council, June 26, 1873, 36 and 37 
Vict., IX, particularly at p. XI. 
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$750,000 per annum.8° The resources were returned in 1930, but 
the payments have been increased, not eliminated.®1 


When Newfoundland joined in 1949, she received the ordinary 
grants, and an additional subsidy of $1,100,000 per year.®? 


Other subsidies have been granted from time to time. New 
Brunswick was granted $150,000 for repeal of export duties on 
lumber, and this carries on.83 


It would thus appear that the Globe’s fears have been realized, 
because, in special grants alone in 1957, (the latest year for which 
figures are available) $6,081,000 was dispensed from the Federal 
Treasury.*4 


When it is considered that most of these moneys were disbursed 
as a result of legislation passed in the same way as the original 
“better terms” granted Nova Scotia in 1869, grave doubts may well 
be entertained as to the authority for the payment of such large 
sums. Naturally, those sums named in the Acts admitting new 
Provinces to the Union are constitutional, because such Acts form 
part of the Constitution under section 146 of the British North 
America Act.®5 


However, the large sums that are still being granted constitute, 
it is submitted, an infringement of the Constitution. The sections 
of the Constitution are explicit as to the amounts to be granted, 
and admit of no discretion. It is specious to argue that these are 
mere minima, because there are no words anywhere in the Act 
that suggest this interpretation. The repeal of section 118, which 
includes the words “full settlement” does not alter the sections 
which remain.®* Although zealous politicians have attempted to 
bury them, the bars to subsidy revision seen by Blake stand un- 
relenting. 


III THE DEBT PROBLEM 


The sad part about this system is not just that it is unconsti- 
tutional, but that it is inadequate. Although 24.9% of Provincial 


hig For Alberta see 4-5 Edw. VII, c. 3. For Saskatchewan, see 4-5 Edw. VII, 
e. & 

81 Supra, see footnote 55: 120. 

8213 Geo. VI, c. 1, particularly s. 26(b). Note that Newfoundland was 
offered $150,000 annually in 1864. See supra, footnote 47. Such are the 
ravages of inflation. 

Supra, see footnote 55: 120. 
84 Canada Year Book 1957: 1103. 
85 This section notes the names of the specific Provinces-to-be. 
86 Repealed by the Statute Law Revision Act, 14 Geo. VI, c. 6 (U.K.). 
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revenues in 1955 came from Federal subsidies and Tax Rental 
Agreements, this did not stem the tide of Provincial indebtedness.%? 


One weakness, of course, of the present system is that the 
equalization method used under the Agreements is grotesque in 
that Alberta is receiving tax dollars from Ontario because of her 
“poverty”. In view of the fact that Alberta is able to pay dividends 
to its citizens while Ontario is burdened with one of the highest 
debt loads on the continent, it is apparent that a revision of the 
formulas used is in order. 


The clearest indication that a radical overhaul of the system is 
needed may be seen by comparing the debt per capita figures:%* 


1947 1956 


aa ea 370 
New Brunswick occ. BSA 208 348 
PS SEL eS SES OR ee ee 185 75 
Canada (Federal Government) ................. 1009 701 


These figures show that even with the large handouts, which 
we have shown to be at best of doubtful constitutionality, the Prov- 
inces other than Alberta are going deeper into debt while the Federal 
Government in the same period was cutting its debt. 


Thus it is seen that even sacrificing constitutionality for expedi- 
ence has failed to halt the serious inroads being made on Provincial 
resources by swelling expenditures. Nor is there reason to believe 
that further subsidies or equalization in the guise of tax-rental 
agreements will change this tendency which has developed since 
Confederation was but two years old. As long as our prosperity holds 
out, the day of reckoning can be postponed. However, the huge 
amount of borrowing that is being carried out has the inevitable 
effect of raising costs for everyone else, particularly municipalities.®° 


A solution within the terms of the British North America Act 
must be found. If there seems to be no way out, then let us amend 
it, not defy it. 


IV THE PROBLEM OF AMENDMENT 


The writers take no issue with the fact that the Tax-Sharing 
arrangements may be extremely beneficial to Canada and the several 


87 Total Provincial Revenues: $1,414,828. Payments under Tax Rental 
Agreements totalled $327,954,000, and subsidies were $24,358,000. Supra, see 
footnote 80: 1108. 

88 Supra, see footnote 84: 1111. 

89 Municipalities and small businesses are particularly hampered due to 
high interest rates. 
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provinces but it is submitted that this does not justify the use of 
unconstitutional expedients.9° The subsidies provisions of the B.N.A. 
Act are clear®! and any change or alteration will necessarily require 
amendment. Here is the crux of the problem. The question of 
amendment to the B.N.A. Act has been faced with mixed success 
in the past, and consequently, rather than meet the siuation squarely, 
schemes are devised to get around it. It is submitted that such an 
attitude leads to mistrust and the chaos of an unamendable Con- 
stitution. Some way must be found of resolving the different inter- 
ests involved and developing a comprehensive amending procedure. 
The use of expedients to avoid the thorny issue will merely add to 
the morass of confusion born of the conflict between “centralists” 
and exponents of the “compact theory”’. 


In form, only the British Parliament can amend the B.N.A. Act, 
a statute of the Imperial Parliament. It is clear that since the 
statute of Westminster,9? the Imperial authorities will grant any 
amendment in response to a proper request. 


However, no one knows what constitutes a “proper request”. 
There is no question that the Fathers of Confederation envisaged 
a strong central government,®? and the advocates of this position 
maintain that the federal government and only the federal govern- 
ment possesses the amending power. However, a majority of political 
leaders contend that unanimous consent of the Provinces is required 
and if the decisions of the Judicial Committee of the Privy Council 
are any indication, it would appear that the Imperial authorities 
favour this view. Thus we have not a legal, but a political problem 
causing the stalemate and forcing the use of such expedients as 
Tax Agreements rather than such obviously preferable solution as 
that in the Rowell-Sirois report outlined below. Attempts have been 
made to divide the various sections of the B.N.A. Act into categories 
and agree on an amending procedure for each* but the result was 
deadlock over the actual distribution of powers between the two 
levels of government. No agreement could be reached on a procedure 
for amending this most fundamental portion of the Constitution, 
and there the issue stands. It would be unfair to contend that the 
individuals involved in the conferences which considered the problem 
exhibited political immaturity or selfishness in any degree. They 


90 See R. v. Eastern Terminals, [1925] S.C.R. 434, especially per Atkin 
L.J., and Natural Products Marketing Act case, [1937] 1 D.L.R. 691, A.C. 377. 

91 Supra, footnote 19, sec. 118, repealed by Statute Law Revision Act, 
1950, 14 Geo. VI, c. 6. This is the famous “80 cents per head” subsidy 
referred to above which had been rendered obsolete by the 1907 amendment, 
7 Edw. VII, c. 11, which set out a system of grants according to population. 
It must be clearly understood that since these subsidies are expressed in 
terms in the B.N.A. Act, any variation thereof means amendment, and if, 
as is submitted here, the tax agreements are in part, at least, subsidies, they 
are unconstitutional as explained supra. 

92 21 and 22 Geo. V. 

93 Supra, p. 24 ff. 

94For reproduction of these categories, and the conferences generally, 
see Laskin, Canadian Constitutional Law, pp. 23, 24. 
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brought to their deliberations sincerity and vigour, and stood with 
deep conviction for their respective points of view. However, their 
inability to agree caxynot be excused since it presents to Canada and 
her citizens a legacy of monumental constitutional inadequacy. 


In the realm of financial relations the upshot of the amendment 
issue is the agreements here dealt with. The magnificent Rowell- 
Sirois Report tabled in the House of Commons in 1939 had recom- 
mended that the principal direct taxes should be given over 
permanently and exclusively to the federal government. This would 
bar the provinces from the three basic fields of taxation covered 
above, in return for regular payments which would reflect their 
fiscal needs and emergency grants in times of stress. However, all 
this would require amendment to the B.N.A. Act. The intervention 
of World War II and the virtual impossibility of amendment in any 
case gave rise to financial conditions resulting in the negotiation of 
the first set of agreements.% 


V CONCLUSION 


It has been suggested that the judgment of Manson J. in Alworth 
Jr. v. A-G. British Columbia” weakens the basic proposition of this 
article, viz.: that the validity of the agreements is questionable on 
constitutional grounds. This case dealt with the situation in which 
the B.C. authorities purported unsuccessfully to tax a non-resident 
under the Logging Tax Act,9° passed under a Natural Resources 
clause similar to that reproduced in the “typical agreement” above, 
clause 3. This case in no way refutes the authors’ contention merely 
because the court considers the agreements. On the contrary, the 
learned judge expressly leaves the question of their validity wide 
open, saying: ” 

Assuming that the Dominion and the Province have the power to enter 

into the series of agreements with regard to taxation which they did, 

as to which I express no opinion. ... (Italics are ours.) 
It is obvious, therefore, that the learned judge simply assumed the 
validity of the agreements for the purpose of deciding the case at 


95 The tax agreements are not an effective substitute for the Rowell- 
Sirois recommendations because they do not in fact achieve equalization, 
supra, —— 24, 87, 88, and because they are neither permanent nor 
universal. 

96 See J. H. Perry, Federal-Provincial Tax Negotiations, No. 10, Canadian 
Tax Papers. 

97 (1959) 20 D.L.R. (2d) 544 (B.C. S.C.). 

98 1953 (B.C. 2nd sess.) c. 33 amended 1955, c. 79. 

99 Supra, footnote 97, at p. 557. 
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bar, but he in no way even attempted to touch on the question here 
in issue. 


The position of Quebec in the system of tax rental agreements 
has been alternately supported as a vindication of provincial rights 
and condemned as a thorn in the financial side of Canadian 
tax relations. If in fact these agreements are nothing more than 
agreements, then Quebec is perfectly within her rights to refuse 
to deal with the Dominion on any terms of which she does not 
approve: however, if these agreements represent an ingenious device 
by which Ontario and British Columbia are pumping out the 
sinking ship of the Maritimes and keeping the sails of a faltering 
Manitoba and a politically tragic Saskatchewan, then it is unques- 
tionably the duty of the taxation authorities to consider these 
problems in conference in order to devise a method by which 
Quebec will bear her full share of support. Again, this leads back 
to the best solution, yet the most difficult of achievement—amend- 
ment to the B.N.A. Act. 


Taxation agreements, which are not in fact taxation agreements 
but a “blind” for aid to the needy, no matter how workable or 
beneficial to the economy, are unconstitutional. A subsidy by any 
other name is still a subsidy.1 


100 Montague v. Capulet (sub-nom R. v. J.), 34 Shakespear 1. 
Note: The writers express their appreciation to Mr. Julian Porter for his 
assistance in research. 
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‘Trafficking’ in a Trade Mark 


GEORGE ROLSTON * 


“Traffic’s thy god: and thy god confound thee.” 
(William Shakespeare, Taming of the Shrew, Act 1, Sc. 1, 1. 12) 








The law of trade marks is generally understood to deal with the 
buying and selling of goods in association with a trade mark. How- 
ever, there is an important though somewhat obscure branch of 
trade mark law dealing with buying and selling the trade mark 
itself, which is frequently of far greater significance than the main 
body of the law, particularly under modern business conditions in 
Canada. These latter transactions are known (and sometimes stig- 
matised) as “trafficking” in a trade mark, and can often result in 
such disastrous results to businessmen as to make the above quota- 
tion peculiarly apposite. 


This article does not set out to deal with every case, British 
and Canadian, on the topic, nor are all such cases cited in the foot- 
notes. On the contrary, this article will attempt to suggest a 
different approach to the leading cases from that which has been 
made in the past. Furthermore, the word “trafficking” is generally 
taken to imply some kind of illegal or improper dealings but this 
article will deal both with such improper dealings in trade marks 
and will also attempt to indicate what dealings in a trade mark are 
regarded as proper by law. 


It should be noted at the outset that the old common law rules 
were radically changed by the Trade Marks Act of 1953! when 
changes were made, similar to those made in the British Trade 
Marks Act of 1938,2 and these provisions will be dealt with later. 
For convenience this article will therefore be divided into three 
parts. The first part deals with the common law prior to 1953 
which is still of importance in considering this topic. The second 
part will touch briefly on the various exceptions to the common 
law, and the third part will discuss the changes made in 1953. The 
reason for this somewhat elaborate discussion lies in the fact that 
in order to take advantage of the 1953 provisions, the Statute must 
be complied with from the very beginning of any arrangement, and 
in many cases it is ignored until trouble looms on the horizon, at 
which point it is too late to put matters right. 


* Mr. Rolston is a barrister-at-law of the Middle Temple, and took his LL.B. 
at University College, London. He is at present in the third year at 
Osgoode Hall Law School. 

1 The Canadian Trade Marks Act, 1953, 1-2 Eliz. II, c. 49. 
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ParT A 
General Rules — Prior to 1953 


On the question of improper dealings or “trafficking” in trade 
marks, it has been said, for example, that:3 


The object of the (trade marks) law is to preserve for a trader the 
reputation he has made for himself, not to help him in disposing of that 
reputation as of itself a marketable commodity, independent of his good- 
will, to some other trader. 


Indeed in earlier times it was thought that a man’s trade mark 
or trade name could not be used even by his direct successors in 
business, since his custom and goodwill depended on his personal 
skill. However, at least since 1863 it has been the law both in 
England and in Canada, that a trade mark could be treated as a 
constituent part of the property of a business and that it could be 
leased (licensed) and sold (assigned) with the business, subject to 
certain very important limitations which will be discussed. This 
general principle was recognized in the leading case of Leather Cloth 
Co. v. The American Leather Cloth Co.4 where Lord Cranworth 
stated: 


The right to a trade mark may in general treating it as property or an 
accessory of property be sold and transferred upon the sale or transfer 
of the manufactory of the goods on which the mark has been used to 
be affixed and may lawfully be used by the purchaser. 


The limitations placed upon this general proposition were in 
fact much more important than the proposition itself and in turn 
subject to certain exceptions. The general basis of such limitations 
lies in the fundamental principle that a trade mark must not be 
allowed to confuse or mislead the public. If a trader permitted 
his trade mark to be used in a confusing manner the penalty im- 
posed by the Courts was simply to refuse to prevent other traders 
from copying or “infringing” his mark (and thus indirectly giving 
their blessing to almost unlimited passing off—but that is another 
story). 


This rule can be stated conversely in the terms that a trade 
mark can have existence only insofar as it is distinctive of the 
goods (or services) of a particular trader or of a particular “brand” 
of goods, etc., where the trader is undisclosed. When a trade mark 
ceases to be distinctive it is no longer a trade mark. If registered 
it becomes liable to be expunged from the Register as an “invalid” 
trade mark. If unregistered the effect will be to render an action 
for passing off useless. Prior to 1953 a trade mark could lose dis- 
tinctiveness in a number of different ways.5 Of these, two are of 


2 The British Trade Marks Act, 1938, 1 & 2 Geo. VI, c. 22. 

3 Bowden Wire Ltd. v. Bowden Brake Co. Ltd. (1913), 30 R.P.C. 45, (1914) 
31 R.P.C. 385. 

4 (1863), 4 De G., J. & S. 137; 32 L.J. Ch. 721; 33 L.J. Ch. 199; 35 L.J. Ch. 
53; 1 H. & M. 271; (1865), 11 H.L.C. 523; 11 Jure. N.S. 513. 
5 Kerly on Trade Marks and Trade Names, 7th ed., chapter 14. 
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importance here. They are in fact the improper licensing of the 
trade mark and the improper assignment of it, resulting in use of 
the trade mark in a confusing manner. Under the common law an 
assignment of a trade mark was regarded as improper if it did not 
also assign the whole of the goodwill in the business in which the 
trade mark was used and of which it formed a constituent and 
valuable portion. Similarly, a licence to use a trade mark was 
regarded as improper if it did not also, in effect, licence the good- 
will in the business, the reason being that a trader should not be 
permitted to carve up his reputation and sell portions of it to 
different persons, or to sell part and keep the remainder. 


This is by no means the whole story, however. In many cases 
an improper licence or assignment was made which was in fact 
never acted upon with the result that the trade mark never lost its 
distinctiveness or became confusing in any way. 


The cases are not always easy to follow. For example, in a 
number of cases the Courts have been able to settle the matter 
before them by merely holding that the assignment (or licence) 
was improper or “invalid” and therefore ineffective to transfer the 
trade mark, with the result that the assignee or licencee was divested 
of his title and therefore lost the action. In these cases there may 
or may not have been evidence of substantial use of the mark by 
the assignee or licensee, but the Court has frequently been able to 
escape the question of whether the trade mark itself was no longer 
distinctive and hence invalid by merely deciding the question of title. 


For the sake of illustration a list of some cases in which the 
court has taken this approach has been prepared though it is not 
suggested that this is exhaustive. Furthermore, it is of interest to 
note when reading through the cases on assignments and licences 
that in fact only a fraction have resulted in a finding of invalidity, 
and a sample list of such cases is also offered for comparison.” 


Some of the difficulties of the cases undoubtedly arise from the 
terminology. Thus it is common to find statements that “a trade 
mark cannot be assigned in gross”, i.e., without the good will in 
the business. A corresponding statement concerning licences is that 
“licensing invalidates a trade mark”’. 


Taken at face value these isolated phrases do appear to offer 
support for the proposition that the mere existence of an improper 
licence or assignment whether acted on or not is sufficient to in- 
validate a trade mark. Criticism has been directed against the 
harshness of such a rule, and it is difficult to see any logical basis 


6 Pinto v. Badman (1891), 8 R.P.C. 181; Re Sinclair (John) Ltd.’s Trade 
Mark (1932), 49 R.P.C. 123; Re Roger’s Trade Mark (1895), 11 R.P.C. 637; 
Mello-Creme Products v. Ewan’s Bread Ltd. et al., [1930] Ex. C.R. 124. 

7 Bowden case, supra, footnote 3; Boussod, Valadon & Co. v. Marchant 
(1907), 24 R.P.C. 665; (1908), 25 R.P.C. 42; Lacteosote Ltd. v. Alberman 
(1927). 44 R.P.C. 211; Crean (Robert) & Co. Ltd. v. Dobbs & Co., [1929] Ex. 
C.R. 164; [1930] S.C.R. 307. 
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for its application. The writer is in complete agreement with such 
criticism but goes further and submits with respect that in fact no 
case has been decided in which such a rule has been enforced. 
Indeed, from the few cases which deal squarely with the issue of 
invalidity it appears that they are consistent in requiring that the 
licence or assignment must have been acted upon so as to result 
in actual confusion or deception by use before it will render the 
trade mark invalid.9 


On the point of licensing probably the best known case is that 
of Bowden Wire Limited v. Bowden Brake Co. Limited,© which 
went to the House of Lords, in which all four Law Lords held 
that the trade mark had lost its distinctiveness. The facts in this 
case were briefly that the Bowden Wire Company was the “parent” 
company and the Bowden Brake Company was its “subsidiary”. 
The Wire Company had a number of patents and had two regis- 
tered trade marks. The Wire Company licensed the Brake Company 
under the patents to manufacture certain components for use solely 
on pedal cycles and at the same time licensed the Brake Company 
to use the two trade marks in association with these goods. The 
Wire Company continued to trade on its own behalf in the field of 
motor cycle components and used the same two trade marks in 
association with its goods. After some years of trading on this 
basis a dispute arose between the two companies which led to this 
litigation with the result that the two trade marks of the Wire 
Company were held to have lost their distinctiveness and were ordered 
to be struck off the Register of Trade Marks. The opinions of their 
Lordships are of commendable brevity, that of Earl Loreburn being 
as follows:11 


I have had the advantage of seeing in print the opinion of Lord 
Dunedin. I agree with his conclusions and accordingly need say very little. 


The Appellants have misconceived, or at all events misused, the pro- 
tection which the law gives to a Trade Mark. The object of the law is 
to preserve for a trader the reputation he has made for himself, not to 
help him in disposing that reputation as of itself a marketable commod- 
ity, independent of his goodwill, to some other trader. If that were 
allowed, the public would be misled, because they might buy something 
in the belief that it was the make of a man whose reputation they knew, 
whereas it was the make of someone else. All this is elementary, and 
I only state it because a long argument was addressed to us in support 
of the proposition that the registration of a Trade Mark implies no 
representation to the public at all. 


In this case the Appellants parcelled out the right to use their 
Trade Mark as if they had been dealing with a Patent. The particulars 
of the distribution are not important. It is enough that they enabled 
or allowed people, who were not registered for it, to use the Trade 
Mark on a substantial scale for their make of a description of goods 
dealt with habitually in the same class of business. I think the appeal 
should be dismissed. 


8H. G. Fox, Trade Mark Assignments and Licenses in Canada, 35 T.M.R. 
7; C. Robinson, Use of Trade Marks in Canada by Canadian Subsidiaries of 
Foreign Companies, 5 C.P.R. 86. 
9 Kerly on Trade Marks, 6th ed., 425. 
10 Bowden case, supra, footnote 3. 
11 Jbid., at p. 392. 
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An example of a case on the question of an improper assign- 
ment is that of Lacteosote Ltd. v. Alberman.!? In this case a French 
manufacturer made a cough mixture in France, to which he applied 
a distinctive trade mark, part of which was the name “Sirop Famel”. 
He registered the trade mark in England and sold large quantities 
of the mixture both in France and in England. After about 17 
years the French manufacturer assigned the whole of the English 
business in his cough mixture to the plaintiff, Lacteosote Ltd. 
Lacteosote did not manufacture the cough mixture but merely im- 
ported the product from France, and about a year later Lacteosote 
registered virtually the same trade mark with the descriptive written 
matter translated into English. Soon afterwards Alberman bought 
the French manufacturer’s cough mixture in France and sold it in 
England under the French version of the Trade Mark. Lacteosote 
sued Alberman for infringement of its trade mark, and Alberman 
pleaded by way of defence that the trade mark was “invalid” be- 
cause the assignment was improper and the subsequent use under 
the assignment rendered the trade mark deceptive. It was held by 
Clauson J. that the assignment from the French manufacturer to 
Lacteosote was improper because it did not assign the whole of 
the French manufacturer’s business in England but only assigned 
the importing and selling part of the business. The assignment did 
not therefore pass the whole of the goodwill in the business but 
only a portion of it, leaving the remainder in the French manufac- 
turer and under the then existing doctrine this was regarded as 
improper.13 The subsequent use made by Lacteosote of the trade 
mark was held to be deceptive and accordingly the trade mark was 
ordered to be struck off the Register. 


In both cases the judgments referred specifically to two basic 
constituents, namely: 


(a) The existence of rights to use the trade mark in two persons (in 
the case of the Licence), and the severance of the rights in the 
goodwill from the rights in the trade mark between two persons 
(in the case of the Assignment). 


(b) The exercise by both persons of their respective rights on a sub- 
stantial scale. 


The Canadian cases on this topic have in fact followed the same 
logical principle and thus for example in Moyer v. Holland** the 
Court held that in order to invalidate a trade mark the assignment 
must have been acted upon. Similarly, in Peggy Sage Inc. v. Siegel 
Kahn Co. of Canada Ltd.35 McLean J. summarized the effect of the 
Bowden Wire decision in the following words: 


12 Lacteosote case, supra, footnote 7. 

13 This particular principle is probably no longer good law in view of the 
changes introduced in the Trade Marks Act, supra, footnote 1, secs. 47 and 48, 
= at that time it was a necessary result ‘of the application. of the common 
aw. 

14 [1933] Ex. C.R. 217. 
15 [1935] Ex. C.R. 70; [1935] S.C.R. 539. 
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The principle deducible from the decision of the House of Lords, applic- 
able to the controversy here, is, in my opinion, that a licensing of a trade 
mark in gross, as the phrase goes, and the use of that mark by an 
unregistered licencee, on goods manufactured and marketed by such 
licencee as his goods, and not those of the registered owner of the mark, 
eg the registered mark, in the Bowden case, the first registered 
mark. 


Again, in Battle Creek, etc. v. Kellogg, etc.6 Ferguson J. A. said: 


I find as a fact that the contract of sale was not intended or calculated 
to, and its (the trade mark’s) use by the Plaintiffs in Canada did not 
deceive or mislead the public as to the origin or manufacture of the goods 
offered for sale by the Plaintiffs. . . . There is no evidence that they 
thereby deceived their customers or the public... . 


The issue does not appear to have been dealt with directly in 
the more recent English cases, perhaps because the British Trade 
Marks Act has been in force since 1938 and the advantages available 
under its provisions are more familiar and more widely used. 


It is therefore of considerable interest to compare the latest 
pronouncements on this subject by the House of Lords on the one 
hand and the Exchequer Court of Canada on the other, both in 1959. 
The Canadian case is that of Siscoe Vermiculite Mines Ltd. v. Munn 
and Steele Inc.,7 the facts of which were that the Respondent, 
Munn and Steele, was a United States corporation and had a Cana- 
dian trade mark registration “Micafil” which at some time in the 
past it had licensed to the Petitioner, Siscoe Vermiculite. By this 
action the Petitioner sought to expunge the registration of the 
Respondent from the Trade Mark Register on the grounds, inter 
alia, that the mark had become publici juris by reason of the licence 
granted by the Respondent to the Petitioner. On the question of 
licensing, it was held by Thurlow J. that there had been a licensing 
of the trade mark by the Respondent to the Petitioner and further- 
more that the Petitioner had made use of the trade mark to a 
limited extent. However, he declined to hold that the trade mark 
had thereby become liable to be expunged on the ground that there 
was no evidence before him that the use by the Petitioner had 
resulted in public confusion. This case is therefore authority for 
the proposition that it is the use of the trade mark which invalidates 
it and not the mere licensing of it. 


The English case is that of T. Oertli AG. v. E. J. Bowman (Lon- 
don) Ltd. et al.,8 the facts of which were that the Plaintiff company 
manufactured mixers in Sweden and sold them in Great Britain 
under the name “Turmix”. In 1948 the Plaintiff licensed the Defen- 
dants under certain British patents to manufacture the mixers in 
Great Britain and to sell them under the name “Turmix”, which 
was in fact registered as a trade mark in the name of the Plaintiff 
company. The Defendant carried on under this arrangement until 
about 1952 when a dispute arose, shortly after which the Defen- 





16 54 O.L.R. 537; [1923] 4 D.L.R. 543 (Ont. C.A.). 
17 (1959), 31 C.P.R. 6; (1959), 18 Fox Pat. C. 160; [1959] Ex. C.R. 455. 
18 [1956] R.P.C. 282; [1959] R.P.C. 1. 
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«i dant made certain changes in the mixers and changed the name 
an from “Turmix” to “Magimix”. The Plaintiff sued the Defendant for- 
-_ passing off its mixers as and for those of the Plaintiff, alleging as 
red part of their case that the name “Magimix” was confusing with the 
name “Turmix”. The Plaintiff did not attempt to sue for infringe- 

ment of its registered trade mark, nor did the Defendant attempt 

to invalidate the trade mark or prove loss of distinctiveness, by 

—" reason of the licensing agreement. It was held by the House of 
ods Lords that the Defendant had not passed off its mixers for those 
ley } of the Plaintiff and accordingly the Plaintiff lost the action. How- 
ever, in the course of his judgment, Viscount Simmonds commented 

in on the issue of licensing when he made certain observations as to 
de the failure of the Plaintiff to sue for infringement of its registered 
ale trade mark, and concluded that such failure was due to the fact 
that the trade mark had become invalid by reason of the licence. 

He then went on to deal at length with the issue of passing off, 

st and the question of whether the mark was in fact distinctive of 
ne the Plaintiff’s mixers. It is noteworthy that in order to establish 
9. a case of passing off it is necessary for a Plaintiff to prove that 
an the trade mark he uses on his goods is in fact well known to the 
it, public and is distinctive of his goods, i.e., identifies them and sets 
a- them apart from similar goods of other traders. This is unneces- 
he sary in the statutory action for infringement of a registered trade 
iS mark and the statutory remedy is therefore preferable, involving as 
ne it does a lower burden of proof. It is clear, however, that the licens- 
er ing of a trade mark so that it actually loses distinctiveness is equally 
ce fatal both to the statutory right and to the common law right, since 
of the effect is the same in either case. In the light of these considera- 
ig tions it is therefore difficult to understand what persuaded the 
r- Plaintiff to waive its rights under the statute and merely to rely 
a on the common law passing off action, though possibly the Plaintiff 
k : may have had further reasons for doubting the validity of its trade 
e mark registration, quite apart from the issue of licensing. Such 
d problems, however, lead to some further difficulties in following the 
or opinions of their Lordships. For example, Viscount Simmonds, when 
S } dealing with this issue observed that the trade mark registration was 
| not relied upon presumably because it had become invalid by reason 

" of the licensing. He then examined the evidence offered in support 





of the passing off case, and eventually concluded that the Plaintiff 
4 had failed to prove distinctiveness. However, if Viscount Simmonds 
: was right in his presumption that the trade mark registration was 
1 invalid for licensing, then a fortiori, the passing off action failed 
h since it involved attempting to prove distinctiveness affirmatively, 
f and in fact distinctiveness had been lost by reason of the licensing 
] of the trade mark. From the report of the case, however, it is clear 
- that the issue of licensing was not raised, and so the question of 
whether the trade mark, registered or unregistered, had lost its dis- 
tinctiveness for this reason was not in fact squarely before the 
Court. The remarks of His Lordship on the invalidity of the regis- 
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tered trade mark must therefore be treated as obiter and as of no 
authority for the proposition that mere licensing of a trade mark, 
without more, results in invalidity. 


In conclusion, therefore, it would seem that the rule is well 
established, at least in Canada, that when an assignment or licence 
of a trade mark, whether registered or unregistered, has been made, 
which in fact has resulted in public confusion or deception, then 
that trade mark loses distinctiveness and becomes unenforceable 
either under the statute or at common law. 


Conversely, where an assignment or a licence has been executed, 
but the trade mark has not been used by virtue thereof so as to 
cause confusion or deception then the trade mark does not lose 
its distinctiveness, whether in fact the assignment or licence was 
one which the law regards as improper or not. 


PART B 
Exceptions to the General Rules—Prior to 1953 


Exhaustive discussions of the various exceptions made by the 
Courts to the general rules relating to assignments and licences of 
trade marks will be found elsewhere,!® and it is not for the writer 
to attempt to improve on them here. Rather, I will merely comment 
on some of the cases to see whether they support the general prin- 
ciple set out under Part A above or whether in fact they are true 
exceptions to it. 


The exceptions are generally said to be found in cases where there 
is an agency relationship, and also where the arrangement is be- 
tween either related or associated companies. 


1. Agency 


In a true case of an agency relationship between say, a manu- 
facturer-owner of a trade mark and a retailer, there is no difficulty. 
The retailer may in fact enter into an agency agreement with the 
manufacturer which may include a licence of the trade mark which, 
by itself, the law would regard as improper. It is well established, 
however, that whether with or without such licence the retailer- 
agent has every right to sell the goods of the manufacturer-principal, 
in the normal course of trade, under the manufacturer’s trade mark.?° 
Such use by the retailer involves no misrepresentation to the public 
since the retailer is neither selling his own goods as those of some 
other person nor is he selling some other person’s goods as his own. 
The existence of a licence of the trade mark does not alter this 
position. This much is clear. 


It is, however, important to make the distinction between the 
validity of the licence and the validity of the trade mark. While 
19 Kerly on Trade Marks, 7th ed.; H. G. Fox, Canadian Law of Trade 


Marks and Unfair Competition, 2nd ed. 
20 Coles (J. H.) Proprietary Ltd. v. Need (1933), 50 R.P.C. 379. 
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there is no doubt that such use by the retailer-agent does not invali- 
date the trade mark, it would seem to follow that if the licence is 
itself improper, the retailer-agent acquires no title to the trade mark 
and no right to enforce the mark himself. 


This exception will therefore be seen to be in accord with the 
basic principle I have examined under Part A. The leading Canadian 
case in which it is relied upon, is that of Seigel Kahn v. Peggy Sage,” 
where McLean J., after summarizing the effect of the Bowden Wire 
case, went on to examine the facts of the case before him. Briefly, 
Peggy Sage Inc., a United States company, had registered the trade 
mark “Peggy Sage” in the United States and in Canada. Peggy Sage 
Inc. entered into an agreement with N.W. Limited, a Canadian 
company, making it the exclusive manufacturing and selling agent 
in Canada of Peggy Sage Inc., and giving it the right to use the 
trade mark ‘Peggy Sage” on such goods. Seigel Kahn then regis- 
tered the trade mark ‘Peggy Royal” in respect of similar goods, 
and later sought to have the trade mark “Peggy Sage” expunged 
from the Register on the grounds that (a) by the agreement the 
Respondent, Peggy Sage Inc., had parted with its rights to such 
trade mark in Canada and the same had thereby become vitiated, 
and (b) that dealers and users were led to believe that the goods 
made and sold by N.W. Limited were the goods of Peggy Sage Inc. 
On these facts McLean J. held that N.W. Limited manufactured the 
goods in Canada as agent for Peggy Sage Inc. and applied the trade 
mark “Peggy Sage” to such goods on its behalf. Accordingly, in 
McLean J.’s judgment there was no confusion or deception, since 
the public was not led to believe that the goods were any other 
than those of Peggy Sage Inc. 


It is not entirely clear why McLean J. thought that this arrange- 
ment did not give rise to deception and confusion. In fact it would 
seem to be equally confusing whether the public connects the goods 
with the owner of the trade mark, or whether it connects them 
with the licencee of the mark, provided a possibility of confusion 
does exist by reason of the use of the mark by two different people. 
In fact it would be hard to distinguish this case from that of the 
Bowden Wire case, were it not for this very factor. In the Bowden 
Wire case the two companies were located in the same country, 
Great Britain, and both sold goods in that country under the same 
mark. In Seigel Kahn v. Peggy Sage the two companies were located 
in different countries, namely, Peggy Sage Inc. in the United States 
and N.W. Limited in Canada, and they sold their goods in their 
respective countries. In the result, in the Bowden Wire case, the 
public in Great Britain had similar goods offered to them, bearing 
identical marks and manufactured by two different persons, and 
were thereby confused. In Seigel Kahn the Canadian public had the 
goods of N.W. Limited offered to it exclusively, without the possi- 
bility of confusing them with the goods of Peggy Sage Inc., and 


21 Supra, footnote 15. 











48 OSGOODE HALL LAW JOURNAL [VOL. 2:39 


were therefore not confused. It would therefore seem reasonable to 
suggest that this case is authority for the proposition that even 
where Company A is licensed by Company B to use B’s trade mark, 
and A does so use it, the trade mark will not lose distinctiveness as 
long as all the goods available bearing that mark in that country 
in fact emanate from the one company, A. 


However, it is suggested that the case of agency is nonetheless 
an eminently reasonable exception to make, and should be equally 
applicable to a situation where a principal appoints a number of 
agents to manufacture its goods and sell them under its mark, all 
within the same jurisdiction, provided a true agency relationship 
exists. 


A special case of agency may exist in the case of a patent 
licence agreement. It quite frequently occurs that where a company 
grants a licence under a patent to another company a term of the 
licence agreement is that the licensee will sell the goods it manu- 
factures under the patent licence under the registered trade mark 
of the owner of the patent. This is what in fact occurred in the 
case of A. Manus v. R. J. Fullwood and Bland Ltd.,?2 the facts of 
which were somewhat similar to the case already mentioned of 
T. Oertli AG. v. Bowman, and were briefly that the Plaintiff was a 
Swedish company manufacturing milking machines and it sold its 
machines in Great Britain under the name ‘Manus’. On the out- 
break of hostilities in September, 1939, it became impossible for the 
Swedish company to continue to export its goods to Great Britain 
and accordingly it sought to make alternative arrangements. Such 
arrangements included the licensing of its importing agent, the 
Defendant in this case, to manufacture the milking machines under 
the Plaintiff’s British patents, and to sell them in Britain under 
the trade mark “Manus”, this last provision of the agreement being 
mandatory on the Defendant. The Defendant continued to manu- 
facture throughout the period of the war. After the war the Swedish 
manufacturer sought to re-enter the British market with its own 
machine, and therefore terminated the arrangements with the De- 
fendants. However, the Defendants continued to manufacture and 
sell and accordingly the Plaintiff brought this action to restrain 
them from selling milking machines under the trade mark “Manus”. 
The Defendants resisted this action on the grounds, inter alia, that 
the term in the patent licence requiring it to place the name “Manus” 
on all milking machines manufactured by it and sold in Great Britain 
in fact amounted to a licensing of the registered trade mark, which 
therefore lost distinctiveness and became unenforceable. However, 
the Court did not accept this defence and held that the arrangement 
did not amount to licensing of the trade mark so as to cause it to 
lose distinctiveness, but was merely an arrangement made by the 
Plaintiff to keep its name before the public during the war, when it 
could no longer do so on its own behalf. This arrangement will be 


22 (1948), 65 R.P.C. 329. 
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seen to be in fact very similar to that in the Bowden Wire case noted 
above, and indeed, as Dr. Fox put it:2° 


It is somewhat difficult to see wherein an obligation to use a trade mark, 
which does not invalidate it, differs from a permission to use a trade 
mark, which carries invalidity with it. 


It is suggested, however, that the reason that the trade mark was 
not invalid by reason of the licensing in this case is similar to that 
obtaining in the Seigel Kahn case, namely, that there was in fact no 
possibility of confusion in the minds of the general public because, 
at no time, were there two persons using the same mark on similar 
goods in the same country. 


2. Related Companies 


The exception under this heading is by no means so easy to 
support as that under the heading of Agency. It is said that where 
Company A owns a trade mark and licenses it to subsidiary or 
related companies, Al, A2, etc., over which it exercises substantial 
control, and such trade mark is in fact used, then the licence is not 
objectionable since the companies are related and therefore are all 
one organization. The case in which this proposition was put for- 
ward is that of Good Humour Corporation of America v. Good 
Humour Food Products Ltd. et al.24 The facts were, briefly, that 
the Plaintiff, Good Humour Corporation of America, owned many 
subsidiary companies in the United States, and it owned the regis- 
tered trade mark “Good Humour” in the United States and in 
Canada. Under a franchise agreement it leased its rights under the 
trade mark in the United States to its subsidiary companies, which 
were in fact located exclusively in the United States. The company 
did not apparently do business in Canada at all. The Defendant, 
Good Humour Food Products Ltd., was a Canadian company and 
subsequently registered the trade mark “Good Humour” in Canada 
for a somewhat different classification of goods. The Plaintiff sued 
the Defendant for infringement of its registered trade mark in 
Canada, and the Defendant relied, inter alia, on the fact that the 
Plaintiff had licensed its trade mark to a number of other com- 
panies and that it had therefore lost distinctiveness. It was held 
by Anger J. that the licensing of the trade mark “Good Humour” 
by the Plaintiff to its subsidiaries did not affect the validity of 
the mark because the Plaintiff and its subsidiaries constituted one 
organization and that in the result the public was not confused. 


It is not clear whether the learned Judge thought that the fact 
that the companies were related to one another in some way deprived 
them of their independent legal personality, or whether the “one 
organization” had some kind of independent legal personality of its 
own, either of which propositions would appear to offer interesting 
possibilities for research to students of Company Law. 


23 H. G. Fox, op. cit., footnote 19, vol. 1, 394. 
24 [1937] Ex. C.R. 61. 
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It is submitted, however, that it was unnecessary to put for- 
ward any such proposition in this case. The Good Humour Corpora- 
tion of America and its subsidiaries traded exclusively in the U.S.A. 
The operation of a franchise agreement of this type in that country 
is the accepted practice and is apparently free from objection under 
U.S. law. No business was ever done in Canada in this manner, 
though the trade mark “Good Humour” was apparently registered 
in Canada. It therefore follows that nothing was ever done in Canada 
in the way, either of licensing the trade mark, or of using the trade 
mark under a licence, and therefore the trade mark would not have 
lost whatever distinctiveness it may have had. 


Further doubt is cast upon this decision by the earlier case in 
the Supreme Court of Canada, of Crean v. Dobbs,® the facts of 
which were, briefly, that the Petitioner, Dobbs and Company, was 
a retailer of hats and was a subsidiary company of another U.S. 
corporation which manufactured hats. Dobbs and Company regis- 
tered the trade mark “Dobbs” for hats which were manufactured 
for it by the manufacturing company. The manufacturing company 
also sold hats under the name “Dobbs” in various other parts of the 
United States, and exported them into Canada through an agent. 
About ten years later the Respondent, Robert Crean and Company 
Ltd., a Canadian company, registered the trade mark “Dan Dobbs” 
for hats in Canada and some time later this petition was brought 
by Dobbs and Company to expunge the registration. It was held 
by the Supreme Court of Canada that the prior user of the mark 
“Dobbs” by the U.S. manufacturing company on hats sold in Canada, 
prevented the Respondent, Crean, from registering the trade mark 
“Dan Dobbs” for hats, and accordingly its registration was ordered 
to be expunged. However, the Supreme Court of Canada also held 
that the arrangement between Dobbs and Company and its parent 
manufacturing corporation amounted to licensing of its trade mark 
which accordingly lost distinctiveness. In particular, it is of interest 
that the Supreme Court of Canada held that the use in Canada by 
the parent corporation was not the same as use by the subsidiary 
and that the two companies were separate and distinct legal entities, 
in spite of the fact that one was the subsidiary of the other. 


In view of this decision of the Supreme Court of Canada, it is 
submitted that little reliance can in fact be placed upon the Good 
Humour case, and that if it is desired to license a trade mark be- 
tween parent and subsidiary companies in Canada this should be 
done in the manner provided for by the statute. 


PART C 


The Trade Marks Act, 1953 


By sections 47, 49 and 50 the Canadian Trade Marks Act of 
1953 has virtually abolished the restrictions on assignments of trade 


25 Supra, footnote 7. 
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marks, and has introduced a form of statutory license by means of 
which the use of a trade mark may be licensed to another person or 
persons without becoming invalid, and this part of my Article will 
be divided accordingly. 


1. Assignments 


Section 47(1)—A trade mark, whether registered or unregistered, is 
transferable, and deemed always to have been transfer- 
able, either in connection with or separately from the 
good will of the business and in respect of either all or 
some of the wares or services in association with which 
it has been used. 


Section 47(2)—Nothing in subsection (1) prevents a trade mark from 
being held not to be distinctive if as a result of a transfer 
thereof there subsisted rights in two or more persons to 
the use of confusing trade marks and such rights were 
exercised by such persons. 


There have been as yet no decisions on this section and accord- 
ingly its precise effect is a matter of conjecture. However, the 
writer suggests that as far as the question of the validity of the 
trade mark assigned is concerned, it has effected little change in 
the law. Prior to 1953 the trade mark was invalid only if the assign- 
ment had been acted upon. This is in fact what subsection (2) of 
section 47 says. 


As far as the effect of the assignment is concerned, it is clear 
that since 1953 mere failure to assign the good will does not prevent 
title from passing to the assignee, a provision that has been wel- 
comed as freeing businessmen from the obstructive provisions of 
outmoded rules, and its effect can only be beneficial. 


A comparison with the equivalent provisions in the British 
Trade Marks Act 1938 is instructive. Section 22 of the Trade Marks 
Act 1938 deals exclusively with the form and effect of the assign- 
ment, and only in subsection (4) is there any reference to the effect 
of the use of the trade mark under the assignment, and even here 
the reference is to the “existence of rights in two persons” rather 
than the “exercise of rights by two persons” as in the Canadian Act. 


Section 22(1)—Notwithstanding any rule of law or equity to the con- 
trary, a registered trade mark shall be, and shall be 
deemed always to have been, assignable and transmissible 
either in connection with the goodwill of a business or not. 


Section 22(4)—A trade mark shall not be assignable if, as a result of 
the assignment, there would subsist exclusive rights in 
more than one of the persons concerned to the use of 
trade marks which would be likely to deceive or cause 
confusion. 


In particular, it is to be observed that section 22 neither re- 
states nor abolishes the common law rule relating to the validity of 
the trade mark assigned, which accordingly is still applicable, in fact 
in much the same terms as those of section 47(2) of the Canadian 
Trade Marks Act. 
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Other differences between the equivalent Canadian and British 
provisions are also of interest. Thus the Canadian provisions apply 
both to registered and unregistered or “common law’ trade marks, 
whereas the British Act applies only to registered trade marks 
(except in the special circumstances of subsection (3)), thus leav- 
ing the situation unchanged as regards the majority of unregistered 
trade marks. The British Act also provides for registration of the 
assignment on the Trade Marks Register after approval by the 
Registrar of Trade Marks (section 22(5)), whereas the Canadian 
Act contains no effective provision for approval, or refusal, by a 
Registrar beyond the formal requirements of section 47(3). 


In conclusion, it is submitted that the Canadian provisions as 
to assignments are probably of much greater benefit to the business 
community than the corresponding British provisions, while yet 
retaining safeguards against abuse which are at least as effective as 
those contained in the British Act. 


2. Licensing 


The statutory licence was first brought into being by the British 
Trade Marks Act of 1938, and, when the British draftsmen sought 
to relieve the restrictive rules of the common law, one of their 
happier inspirations was to change the name “licensee” to “regis- 
tered user”, and thus remove much of the odium attached to this 
type of transaction in the earlier English cases. The general effect 
of the provisions in the British Act was to enable an owner of a 
trade mark to grant a statutory licence to use his mark to another 
person without turning over the goodwill of his business, subject to 
certain safeguards, while leaving untouched the common law restric- 
tions on licensing of trade marks where confusion or deception actu- 
ally occurs. The Trade Marks Act 1938 provides: 


Section 28(1)—Subject to the provisions of this section, a person other 
than the proprietor of a trade mark may be registered 
as a registered user thereof in respect of all or any of 
the goods in respect of which it is registered (otherwise 
than as a defensive trade mark) and either with or with- 
out conditions or restrictions. 


Section 28(2)—The permitted use of a trade mark shall be deemed to 
be use by the proprietor thereof, and shall be deemed 
not to be use by a person other than the proprietor, for 
the purposes of section twenty-six of this Act and for any 
other purpose for which such use is material under this 
Act or at common law. 


The section also provides for the application for registration 
as a registered user and for the specific requirement that, before 
registering a person as a “registered user” the Registrar shall be 
“satisfied that the use of the trade mark . . . by the registered 
user . . . would not be contrary to the public interest.” The Act 
further provides that the Registrar shall refuse the application 
where it appears to tend to facilitate trafficking in a trade mark 
(subsection (6)). The Act significantly provides that the registra- 
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tion may be cancelled where the registered user has used the trade 
mark in such a way as to cause or be likely to cause deception or 
confusion (subsection (8) (c)). 


It will be seen therefore that provided the owner and the regis- 
tered user stay within the section the licensing of the registered 
(though not of an unregistered) trade mark is now possible in 
Britain. Any use made by the registered user is deemed to be use 
by the owner and thus everything done by the registered user to 
promote and publicize the trade mark operates to benefit the owner, 
and all goodwill and reputation connected with the trade mark vest 
in the owner. However, the Act enables the registered user to pre- 
serve his rights, under the contract between him and the owner, 
against infringement by permitting him to call upon the owner to 
sue infringers and if he defaults for two months, to commence suit 
in his own name, joining the owner as defendant. The effect of 
this provision is not clear. It appears that the section does not 
intend the registered user to acquire rights in the trade mark. Yet 
the registered user is permitted to sue as if he had such rights. In 
strict principle his only right would be in contract, against the 
owner of the trade mark, and by permitting the registered user to 
sue infringers the Act is enabling him to enforce his contractual 
right against a third party. However, it seems an eminently sound 
and practical provision and avoids some awkward points as to the 
quantum of damages which might be raised were a registered user 
to attempt to sue the owner on the contract under these circum- 
stances. 


Turning now to the Canadian Trade Marks Act, section 49 con- 
tains provisions for a similar type of statutory licence. However, it 
is of interest that section 49 contains no provision for the rejection 
of the application by the Registrar if it would facilitate trafficking 
in the trade mark. Section 50 of the 1953 Act also deals with the 
question of licensing of trade marks. 


Section 50—The use of a trade mark by a licensee before the coming 
into force of this Act and within one year thereafter shall 
not be held to invalidate such trade mark if, 


(a) the licensing was between related companies; ... 
(Section 50 in fact contains two further subsections. ) 


It will be seen that section 50 is stated negatively and refers to 
use of the trade mark by the licensee, and not merely to the exist- 
ence of rights, as in the British Trade Marks Act. This difference 
of approach is thus exhibited both by the assignment provisions and 
by the registered user provisions and seems to indicate that the 
British draftsmen were more concerned with the existence of rights 
in a trade mark, whereas the Canadian draftsmen were concerned 
with what use was actually made of the trade mark, and this latter 
approach would seem to have much to commend it. 
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In two respects the Canadian provisions are somewhat less 
strict than the British provisions. By section 28(2) of the British 
Trade Marks Act, use by the registered user is “deemed to be use 
by the owner for all purposes”, and is further “deemed not to be 
use by any other person’. By section 49(3) of the Canadian Act, 
“use by the registered user has the same effect as use by the owner 
for all purposes”’. 


It is perhaps unfortunate that the Canadian draftsmen chose 
to reword the British section which appears to leave no room for 
doubt at all as to its purport. In fact this difference in wording 
may leave room for argument that in Canada the registered user 
is not entirely precluded from acquiring rights in the trade mark 
itself by use quite apart from the contract, whereas the British 
provision clearly excludes this possibility. Furthermore, an applica- 
tion for registration of a registered user in Britain must state 
whether it is to be a sole registered user or whether there may be 
a number of such persons. No such requirement is made in the 
Canadian Act. This factor may be important in assisting the Regis- 
trar to come to his decision under the public interest provisions, and 
if the information is not given he may even be under a misunder- 
standing as to the relationship, at least until a second application 
is made for a second registered user, at which point he can, of 
course, refuse registration.?® 


Two further questions arise in connection with registered user 
agreements. A registered user agreement can only be made in 
respect of a registered trade mark. A registered trade mark is itself 
liable to be expunged from the register for a number of reasons, 
which may have nothing to do with its distinctiveness in relation to 
goods. What then is the position of an owner of a registered trade 
mark who grants a registered user to another person and that other 
person then proceeds to use the trade mark in the manner provided 
for a considerable period. At some point an infringer appears, and 
the owner sues him for infringement of his registered trade mark. 
The infringer succeeds in having the trade mark registration ex- 
punged from the register for some technical reason and the owner 
is left to seek his remedy at common law for “passing off’’. Is it 
at that point, open to the infringer to say, ‘“‘The owner has licensed 
his unregistered trade mark to another person, and that other 
person has used the trade mark, and the unregistered mark there- 
fore lost its distinctiveness.” No answer is offered by either the 
British or the Canadian Act. There is one possible approach, how- 
ever, namely that the Registrar of Trade Marks would never con- 
sent, under the public interest provisions, to permit a registered 
user arrangement which in fact could result in confusion or decep- 
tion of the public, and therefore, merely because the trade mark 
registration is expunged because of some technicality, that by itself 
does not render the use of the mark by the registered user deceptive 


26 Actomin Products Ltd.’s Application (1953), 70 R.P.C. 201. 
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or confusing. Indeed, if such an argument were put forward, there 
is no doubt at all that the defendant would have to prove affirma- 
tively that the public confusion or deception had occurred on a 
substantial scale. 


The second point arises out of section 50(a) of the Canadian 
Act which mentions licensing of a mark between related companies. 
This section merely provides that use of a trade mark in exercise 
of such a licence before the Act and for one year after the coming 
into force of the Act will not invalidate the mark. The inevitable 
conclusion is, however, that if such use is continued more than one 
year after the Act comes into force then it will be open to the 
Court to declare that it has invalidated the trade mark. 


This would appear to offer considerable support to the writer’s 
contention that the purported exception to the common law rule 
against licensing, in the case of related or associated companies, is 
not good law. 


One final word on the registered user provisions, in the Canadian 
Act, is that they should be used only with caution. Any attempt to 
set up a registered user arrangement should be made only after the 
whole association has been examined from the viewpoint of section 
49(10) (c).2” It must always be remembered that these provisions do 
not abrogate the common law, either expressly or impliedly, as far 
as the validity of the trade mark itself is concerned. The traditional 
common law sanction is always available to any trade mark litigant, 
namely, that the trade mark in question has been so used by virtue 
of the licence, as to create confusion or deception in the public. This 
is the very abuse which the early cases were seeking to prevent, 
namely trafficking in a trade mark, and there is nothing in the Act 
to suggest that the Legislature has now given its approval to this 
practice. 


27 Sec. 49(10)(c)(i) provides: 

The registration of a person as a registered user of a trade mark may 
be cancelled . . . by the Exchequer Court of Canada... (where)... 
the registered user has used the trade mark otherwise than by way of the 
Lag oi: use, or in such away as to cause, or be likely to cause, deception 
or confusion. 








Legal Nature of Federal and Provincial 
Executive Governments: Some Comments 
on Transactions between them 


DAVID W. MUNDELL* 





The purpose of this article is purely explanatory—to explain the 
legal nature and operation of the so-called “executive” governments, 
both federal and provincial, with a view to discussing the legal nature 
of transactions and more particularly agreements between them. By 
“executive governments” are meant the apparatuses of the federal 
and of the provincial governments existing apart from Parliament 
and the legislatures and apart from the courts and their judicial 
machinery. Section 9 of the British North America Act, 1867, pro- 
vides: 


The Executive Government and Authority of and over Canada is hereby 

declared to continue and be vested in the Queen. 
This provision clearly placed Her Majesty at the head of the federal 
government. Liquidators of the Maritime Bank v. The Queen,! held 
that Her Majesty was also the head of the provincial governments. 
The Bonanza Creek case? indicated that, where no express provision 
is made in the Act, the distribution of “executive authority” under 
the B.N.A. Act in substance follows the distribution of legislative 
powers. An understanding of the legal content of the executive 
branch of government existing apart from the B.N.A. Act is there- 
fore necessary to apply the B.N.A. Act and the decisions. 


Such an understanding is also needed to appreciate the legal 
nature of transactions between the federal government and provincial 
governments or between provincial governments, The peculiarity of 
the legal relations between these governments rests on the so-called 
doctrine of the “indivisibility of the Crown”. From a legal point of 
view neither the Government of Canada nor of any province has any 
existence as a legal entity. Each government is merely the practical 
apparatus through which Her Majesty as the head of both govern- 
ments and as the owner of all public property, the employer of all 
public servants and the superior of all executive officers, carries on 
her business. The simplest illustration of the problems is in the field 
of contract. Basic legal doctrine prescribes that no person can con- 





*Professor D. W. Mundell, Q.C., B.A., LL.B. (Sask.), B.C.L. (Oxon.), of the 
Bar of Saskatchewan, and of Osgoode Hall, Barrister-at-law, is a member 
of the faculty at the Osgoode Hall Law School. 

1 [1892] A.C. 437. 
2 [1916] 1 A.C. 566, at 529. 
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tract with himself. Her Majesty, acting as head of one government, 
cannot, according to orthodox legal theory, contract with herself as 
the head of another government. We are, however, accustomed to 
agreements of all kinds being made between the so-called govern- 
ments. Similar questions arise with respect to the transfer of property 
from one government to another. What is the legal operation of 
these transactions? 


In this discussion the term “Crown” will not be used and refer- 
ence will be made throughout to Her Majesty or to the sovereign—in 
the sense of the reigning monarch and not in any Austinian sense. As 
Maitland pointed out many years ago the use of the term “Crown” 
leads to confusion. As he says, the Crown does nothing but lie in the 
Tower of London to be gazed at by sightseers and has no legal 
existence.? The use of the term tends to obscure the fact that the 
sovereign is a person for legal purposes. For example, continual 
references to the Crown and not to “Her Majesty” eventually led 
to an even more obscure creation, namely, the “emanation of the 
Crown”. This term was applied to statutory bodies and corporations 
that in some way acted in Her Majesty’s business. In International 
Railway Co. v. Niagara Parks Commission‘ the Privy Council rejected 
the expression pointing out that the correct legal description of 
such a subordinate, whether an individual or a corporation, is the 
ordinary legal classification of “agent” or “servant” of Her Majesty. 
If the expression “Her Majesty” had been used throughout instead 
of the expression “‘Crown’’, the terminology of agent or servant with 
known and defined legal attributes would have been recognized as 
correct from the outset and no such esoteric fabrication as an ‘“ema- 
nation of the Crown” with undefined status leading to uncertainties 
and misunderstandings would have been developed. 


The expression, “indivisibility of the Crown”, is a further 
example. It is merely a statement that Her Majesty is the same legal 
person at the head of all her governments. Criticism has deen directed 
at this so-called doctrine. This criticism, which seems to be mis- 
directed and to arise from confusion resulting from use of the term 
“Crown”, will be considered later.5 Too much emphasis cannot be 
placed on the desirability of recalling that the term “Crown” unvary- 
ingly means the legal person who is the reigning sovereign for the 


3 The Constitutional History of England, p. 418. 
4[1941] 2 All E.R. 436. 


5 Another example of possible confusion contributed to by use of the 
term “Crown” relates to representatives of Her Majesty such as the Governor 
General or a Lieutenant Governor. It is sometimes said loosely that such 
a representative “is the Crown”. The conclusion to be drawn would be that 
the officer is a “viceroy” standing in Her Majesty’s place. He is strictly 
only a representative acting with limited authority and remains in other 
respects merely a subject. His legal position must be appraised on this basis. 
ae! — v. Pulido (1879), 5 App. Cas. 102; Bonanza Creek case, [1916] 
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time being.® The best course, where possible, appears to be to avoid 
its use. 


Since barbarisms are so much in fashion in the field of public 
law it will do no harm to coin two more so long as they are, unlike 
so many others, defined. The approach in this article may be said to 
be quasi-historical and quasi-analytical. The legal position of Her 
Majesty as it stood in general in 1867, apart from the B.N.A. Act, 
will be described. The term “quasi” is intended to indicate that the 
historical sketch will not be developed chronologically or in full and 
that the analytical element will be introduced to an extent only 
sufficient to try to point up the nature of Her Majesty’s legal position. 
Thereafter, consideration will be given to the effect of the B.N.A. 
Act on Her Majesty’s legal position and to transactions between her 
governments. 


Legal Position of Her Majesty Apart from the B.N.A. Act 


The central core of Her Majesty’s legal position at common law 
is that Her Majesty is a legal person subject to the law and having 
the legal capacities accorded to a legal person by the law.? She may 
be a party to legal relations with her subjects of the same nature 
as exist between subject and subject. Adopting in part Hohfeld’s 
analysis,2 Her Majesty can have claim-duty, power-liability and 
liberty-no claim relations with her subjects of the same nature as 
those that exist between subjects. It is true that historically, and 
possibly theoretically, duties owed by Her Majesty rest on a basis 
different from the basis for duties owed by a subject but they are 
in fact recognized. Thus we find Her Majesty owning property, 
receiving and disbursing monies, and entering into contracts with 
much the same legal position in these respects as a subject.2 Most 
significant is that in her multifarious business she has a hierarchy 
of agents and servants who act on her behalf or in her service in 
the same general way as agents or servants of other persons. 


Although this is the basic legal position of Her Majesty—that 
she is under the common law—this basic position is subject to an 
important qualification. The common law applying to Her Majesty 


6 The Interpretation Act (R.S.O. 1950, c. 184 as amended Stats. Ont. 1958, 
c. 43) expressly provides in s. 31(j): “Her ay ay “His Majesty”, “The 
Queen”, “The King”, or “the Crown” means the Sovereign of the United 
Kingdom. Canada and Her other Realms and Territories and Head of the 
Commonwealth.” To the same effect see the Interpretation Act, R.S.C. 1952, 
c. 158, as amended by Stats. Can., 1952-53, c. 9. It will thus be seen that the 
Royal Title expressly now includes Her Majesty as Queen of Canada. Within 
Canada the long accepted terminology to distinguish Her Majesty as head of 
each of Her governments is the use of the terms “Her Majesty in right of 
Canada” as head of the federal government and “Her Majesty in right of 
Ontario” as head of the provincial government, oe me ye 2 the name of the 
province as required. The word “right” has no technical significance. 

7 Eastern Trust Company v. Mackenzie Mann, [1915] A.C. 750 at 759. 

8 Fundamental Legal Conceptions, Yale University Press. 

9 For an example of Her Majesty held liable in contract under the general 
a see Windsor and Annapolis Ry. Co. v. The Queen (1886), 11 App. Cas. 
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is not identical with the general law applying to subjects. She 
occupies a special position by reason of the prerogative rules. The 
prerogative is a body of common law rules that vary or add to the 
general common law rules insofar as they apply to Her Majesty. The 
classic definition of the prerogative is given by Blackstone as 
follows: 


By the word prerogative we usually understand that special pre- 
eminence, which the king hath over and above all other persons, and out 
of the ordinary course of the common law, in right of his regal dignity. 
It signifies, in its etymology (from prae and rogo), sometimes that is 
required or demanded before, or in preference to, all others. And hence 
it follows, that it must be in its nature singular and eccentrical; that it 
can only be applied to those rights and capacities which the king enjoys 
alone, in contradistinction to others, and not to those which he enjoys in 
common with any of his subjects: for if once any one prerogative of 
the Crown could be held in common with the subject it would cease to 
be prerogative any longer. And therefore Finch lays it down as a maxim, 
that the prerogative is that law in case of the king, which is law in no 
case on the subject.10 
The term “prerogative” is sometimes used to describe the whole 
common law position of Her Majesty. This is not an accurate use 
of the term. The basic position of Her Majesty is that of a person 
subject to the general law and the prerogative is limited to the body 
of special common law rules applicable to her varying or adding to the 
ordinary common law.! Again the term “prerogative” is also some- 
times used to mean all the special law relating to Her Majesty, 
whether common law or statutory. Dicey appears to use the term in 
this sense when he refers to it as the residue of discretionary 
authority at any time exercisable by or on behalf of Her Majesty. 
Although politically acceptable, this usage is legally inaccurate, as, 
strictly speaking, the prerogative applies only to common law rules. 
As will be seen, they do not invariably confer discretionery authority. 

Prerogative rules are of widely differing nature. The only book 
on the subject—‘“Chitty’s Prerogative of the Crown” published in 
1820—classifies them under a number of historical headings. This 
book presents a sort of Eaton’s catalogue of legal notions. No attempt 
will be made in this article to discuss them in detail. Some analysis 
of their fundamental characteristics is needed, however, to classify 
them and for a proper understanding of the legal nature of the 
executive branch of government. The following is an attempt to 
present a classification of the prerogatives based on the standard 
analytical classification of the legal relations between individuals 
derived from Hohfeld, with the addition of certain matters not 
falling in that analysis. 


Prerogative rules fall into two main categories, with one 
maverick rule. 


1. Rules governing legal relations between Her Majesty and her 
subjects of the same essential nature as those that exist between 


10 Commentaries, Chitty ed. Vol. 1 180, 239 in original paging. 
11 Per Lord Parmoor; Attorney-General v. De Kayser’s Royal Hotel, 
[1920] A.C. 508 at 571. 
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subject and subject. Many of the prerogative rules deal with 
claim-duty, power-liability and liberty-no claim relations between 
Her Majesty and subjects of the same analytical nature as those 
between subject and subject though differing in practical content. 
These are of two kinds: 


(a) Prerogative rules that relieve Her Majesty of duties or 
liabilities to which she as a person would otherwise be 
subject under the general common law. The result is an 
expansion of Her Majesty’s liberty. The prime illustration 
is the common law prerogative rule that as a matter of 
substantive law Her Majesty is not liable in tort either 
personally or vicariously. 


(b) Prerogative rules that confer claims or powers on Her 
Majesty additional to those to which she would be entitled 
as a person under the general common law. An illustration 
is the rule entitling Her Majesty to bona vacantia. This 
rule is merely a rule of property law under which Her 
Majesty in certain events becomes entitled to property that 
would otherwise be ownerless. The vestitive facts that 
entitle Her Majesty are unusual but the legal relations of 
Her Majesty as the owner are of the same character as in 
any other branch of the law of property. Another llus- 
tration is the prerogative rule that Her Majesty is entitled 
to priority in the payment of her debts over those payable 
to a subject. This is not dissimilar to the priority of one 
subject over another subject recognized in certain fields. 


Rules that confer unusual legal abilities on Her Majesty of a 
kind quite different from any possessed by a subject. The term 
“abilities” is used as a neutral term to avoid any attempt to 
classify their nature at this stage. These are anomalies in 
the legal system so far as the legal relations of subject and 
subject go. They do not fall into any accepted category. Before 
commenting on their possible nature it is suggested that they 
may be classified into the following categories on the basis of 
their subject matter. 


(a) Parliamentary prerogatives. The legal power of Her Majesty 
to legislate on the advice and consent of the Houses of 
Parliament is the fundamental rule. Many subsidiary rules 
include the power to call, prorogue or dissolve parliament. 


(b) Judicial prerogatives. Her Majesty is the head of the 
judiciary and all court processes are carried on in the 
name of Her Majesty. Writs are commands from Her 
Majesty to her subjects. Although it is now settled that 
Her Majesty has no personal ability to exercise judicial 
power, which must be exercised through her judges, she 
still retains the prerogative power to establish courts of 
common law except where restricted by statute. 
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(c) Prerogative rules relating to external affairs. Her Majesty 
is a sovereign legal person for international law and for all 
international relations, She enters into treaties, declares 
war and peace and does all other things that may be done 
between sovereign states. 


(d) A large group of miscellaneous prerogative rules. Prob- 
ably the most familiar illustration is the rule that Her 
Majesty at common law may incorporate companies. By a 
simple declaration, evidenced in writing by letters made 
patent under her Great Seal, Her Majesty could confer legal 
personality on a group of persons as a corporation. Another 
illustration is the rule that Her Majesty could confer an 
exclusive right on individuals to deal in specified com- 
modities, commonly referred to as the granting of monop- 
olies, a modern residue of which is our law of patents. 
The sovereign formerly claimed authority to suspend or to 
dispense with laws in individual cases. The modern survivor 
of this power is the pardoning power—the prerogative of 
mercy under which punishment is either cancelled or 
suspended. Numerous other illustrations could be given. The 
legal abilities of the soverign in this category, with their 
wide policy discretions to affect or change rights, are quite 
different from those in the categories of “rights” vested 
in subjects as these have been analyzed. 


3. Finally we have a prerogative rule that cuts across both cate- 
gories already mentioned, namely, the rule that Her Majesty is 
not bound by a statute unless she is named or included by 
necessary intendment. She is not deprived of any claims, made 
subject to any new duties, and none of her special abilities are 
abridged by a statute that does not clearly do so. This rule 
exempts her from statutory rules that would affect her either in 
her capacity merely as a legal person or in her special capacities. 
It is really therefore belongs in part in each of the two first 
categories, 


The legal position of Her Majesty, as so far described apart 
from statute, is therefore that of a person subject to the general 
rules of the common law except as varied or added to by the prerog- 
ative rules. Her Majesty, of course, never could act personally in all 
matters affecting her. In the sphere of activities that correspond to 
the activities of subjects, agents or servants conduct her affairs. The 
law applicable is the general law of agency or of master and servant 
subject to some prerogative variations. In addition, in the exercise 
of many of the special prerogative abilities, representatives may be 
authorized to act on her behalf. The term “representatives” is used 
to designate high officers of state exercising under the authority of 
Her Majesty unusual prerogative abilities to distinguish them from 
ordinary agents acting on behalf of Her Majesty as an ordinary legal 
person. Governors of colonies, Ministers or other officers, in addition 
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to being agents of Her Majesty, may be authorized as her represen- 
tatives to incorporate companies or to exercise other prerogative 
abilities, including, in relation specifically to colonies, the broad legis- 
lative powers existing under the prerogative. 


The common law position of Her Majesty has now been outlined. 
Many changes have been made by statute. 


Chronologically, statutes applying to Her Majesty and her 
subordinates fall into two catagories. The chronology is, to some 
extent, not entirely accurate since the periods during which these 
two categories of statutes were enacted overlap. The general pattern 
is, however, fairly clear. 


First, statutes were passed to control the operations of the 
sovereign by restricting action without the authority of Parliament. 
These statutes relate to both aspects of the sovereign’s common law 
position, first the sovereign’s position as a person possessing claims, 
powers and liberties of the same nature as any other person and, 
second, restricting the special abilities conferred on the sovereign by 
prerogative rules. 


An example of the restriction by statute of the sovereign’s 
claims and powers as a person is the legislation relating to the 
Consolidated Revenue Fund. Originally, revenues of the sovereign, 
whether from royal estates or other “royalties” or raised by way of 
taxation, all went into the sovereign’s personal purse and could be 
disbursed by the sovereign as he saw fit. Legislation established 
a Fund and, with minor exceptions, required all the sovereign’s 
revenues to be paid into the Consolidated Revenue Fund, as it came 
to be called. None of the monies could be paid out of the Fund 
without the authority of Parliament by way of an appropriation 
designating a specified purpose for which a specified amount might 
be spent. This was a restriction on the sovereign’s legal powers as 
a person to dispose of his money which is removed by an appropria- 
tion.12 


Similar restrictions were imposed on the sovereign’s power to 
alienate lands. These restrictions were of great importance in the 
colonies where most wild lands were, in effect, the property of the 
sovereign. A further restriction was imposed on the sovereign’s 
common law power to dismiss subordinates in the case of judges. 


12 An appropriation by itself does not confer a right on anybody to pay- 
ment of the money appropriated. It is merely a restoration of Her Majesty’s 
power to dispose of her money. Even where there is an appropriation and 
even where Her Majesty or her authorized agent has authorized a payment 
to an individual, that individual has no right to payment. He must establish 
some right to payment on some other basis either contractual or statutory. 
Gidley v. Lord Palmerston 3 Brad. & B. 275; 129 E.R. 1290; The Queen v. 
Lords Commissioners of the Treasury, Law Rep. 7 Q.B. 387; Queen v. 
Secretary of State for War, [1891] 2 Q.B. 326; Jacques Cartier Bank v. The 
Queen, 25 S.C.R. 84. 
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Again, however, those restrictions were on the sovereign’s powers 
as a legal person under the law. 


An example of a restriction imposed on a special prerogative 
ability of the sovereign was a limitation placed on the power claimed 
by the sovereign to requisition or take over property for defense in 
time of war without paying compensation. Statutes were passed, the 
effect of which was to impose conditions on the sovereign’s power 
to take property for these purposes. It was held that whatever the 
common law prerogative may have been, the statute limited this 
power so that property could be taken over only in accordance with 
the conditions established by the statute.1% 


Second, statutes, coming, in general, somewhat later, conferred 
additional rights or enabling powers on the sovereign. Taxing 
statutes, once the amount of tax is fixed, operate merely to confer 
new claims on the sovereign to receive monies. An enabling statute 
provides for the making of regulations, for powers of decision in 
particular cases and deals with other similar matters. A significant 
feature of this group of statutes is that such statutory powers may 
be conferred on the sovereign personally, or may be conferred 
directly on subordinate officers of the sovereign or even on statutory 
bodies or officers who are quite independent of the sovereign. The 
result has been that the unity of the so-called executive branch of 
government is gradually being destroyed. A single heirarchy with 
the sovereign at the top possessing all powers and authority to 
exercise them running uniformly down from the sovereign through 
Ministers, lesser officers and subordinates no longer exists. Public 
bodies and officers existing outside the hierarchy under the sovereign 
and independently from it, may exercise powers, including subordi- 
nate legislative and judicial powers. The trend towards the atomiza- 
tion of the executive branch was pointed out by Maitland as long 
ago as 1888.14 


The structure and general legal nature of the executive branch 
of government can now be summarized. 


The executive branch consists of the conduct of Her Majesty’s 
business as a person through agents or servants of Her Majesty. 
The legal elements here are similar to those that exist in the conduct 
of private persons’ business through agents or servants although 
some of the claims and duties of the sovereign vary from those of 
the ordinary legal person under the law. Her Majesty personally 
and through representatives, exercises also common law special pre- 
rogative abilities and many special statutory authorities conferred 
on her. In addition, certain statutory bodies and officers exercise 
special authorities conferred directly on them by statute. These 
bodies or officers may be classified as acting on behalf of Her Majesty 
or as acting independently of the hierarchy of subordinates under 


13 Attorney General v. de Keyser’s Royal Hotel, [1920] A.C. 508. 
14 op. cit. p. 405. 








64 OSGOODE HALL LAW JOURNAL [VOL. 2:56 


her and as statutory persona designata, depending on the statute 
conferring the authority. 


The precise problems relating to the legal forces to be found in 
the executive branch of government can now be appreciated. The 
Aristotelian division of the functions of government into the legis- 
lative, judicial and executive functions seems to imply the existence 
of clear-cut legislative, judicial and executive authorities correspond- 
ing to these functions. In theory it may be possible to postulate them 
in a general way. Assuming that a legal system as a mechanism for 
controlling human conduct rests ultimately for its control in indivi- 
dual instances on the use of some kind of community force, theoretical 
definitions of these authorities can be framed. Legislative authority 
in theory would be the power to decide as a matter of policy and 
specify in advance the circumstances and conduct when, and the 
manner in which, the community force will be used. Rules of law 
are merely these statements of policy and under them the legal claim- 
duty and power-liability relations arise. Judicial authority, in theory, 
would be the power to determine whether the specified circumstances 
have arisen and specified conduct taken place — the facts — and to 
declare, in accordance with the previously stated policy, the action 
to be taken by the community forces. Executive authority in theory 
would be the power to order action by the community force. These 
authorities plus the ordinary legal relations—claim-duty and power- 
liability relations—seem to exhaust all the possible theoretical ele- 
ments in the legal system. 


These theoretical definitions of legislative, judicial and executive 
authority do not, of course, accord with their practical nature and 
certainly do not describe authorities exercised exclusively in the 
corresponding branches of government—Parliament, the courts and 
the executive. Theoretical legislative authority is not far out of 
line with the authority exercised by Parliament and the legislatures. 
They can, however, exercise certain judicial authority, as in pro- 
ceedings for impeachment, and certain executive authority where 
persons are imprisoned for contempt of the Houses of Parliament. 
The powers of the courts in practice correspond even less to 
theoretical judicial authority as they exercise authority ranging 
from pure judicial authority in the theoretical sense, (on matters 
which seldom come before them owing to the clarity of the legal 
position) to legislative authority of greater or less extent in matters 
of interpretation of statutes and refinement and development of the 
common law. The courts also exercise executive authority in the 
sense in which it has been defined when they order enforcement 
action. 


For our purposes the significant point is that the legal elements 
in the executive branch of government extend far beyond the mere 
exercise of the type of executive authority defined above—ordering 
police, sheriffs, prison wardens or soldiers to take action under a 
judicial declaration. The greater part of the operations of the execu- 
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tive branch are business operations of Her Majesty corresponding to 
the business activities of an individual acting through agents or 
servants. Many statutory subordinate legislative and judicial authori- 
ties as defined and many other authorities which, owing to the diffi- 
culty of distinguishing legislative and judicial powers in practice, are 
hard to classify, are exercised by officers in the executive branch. Also 
it would seem that most of the domestic special abilities of Her 
Majesty under the prerogative are legislative in character.1> There 
is, therefore, no single authority that can be pin-pointed as exclu- 
sively “executive authority” in any practical sense. 


Moreover Her Majesty is not restricted in her activities to 
acting solely as part of the so-called executive branch of domestic 
government. She is an integral part of Parliament and the legisla- 
tures in the exercise of legislative authority. She is the formal head 
of the judiciary. She acts as an international sovereign and an inter- 
national legal person. The prerogative rules dealing with her legal 
abilities in the first two of these categories are not generally con- 
sidered to be executive authorities. Her abilities in the latter cate- 
gory, although from a technical point of view clearly different from 
any of her domestic legal attributes, have been termed executive. 


The discussion so far has been an attempt to isolate or describe 
the executive branch of government and its special attributes under 
our monarchial system as it existed apart from the B.N.A. Act. 
Before turning to that Act a brief reference should be made to the 
conditions in the pre-existing colonies. Leaving aside questions of 
legislative authority, Her Majesty had an executive government 
acting under her in each colony. Her Majesty was represented for 
the exercise of her common law capacities and prerogative powers by 
a governor with defined authority to act on her behalf and under 
him there existed a hierarchy of officials — agents and servants — 
corresponding to that already described. In addition, in each colony 
statutes of the kind described, both restrictive and enabling, were 
frequently passed. With the interposition of the Governor as her 
general representative and agent, Her Majesty’s executive government 
in any colony corresponded to that in the unitary state directly under 
Her Majesty in the United Kingdom. 


In the territory of British North America therefore, prior to 
Confederation three colonies—United Canada, New Brunswick and 
Nova Scotia—each had separate unitary colonial governments. The 
purpose of the B.N.A. Act was to weld these separate unitary colonies 
into a particular type of federation with a single central government 
and four separate provincial governments under Her Majesty. Prior 

15 It is beyond the scope of this article to attempt a detailed classification 
of the special prerogative abilities as legislative, judicial, executive or other- 
wise in their nature, if this can be done. It is submitted however that on 
reflection they will, in the main, be seen to be legislative. This was clearly 
true of the power to grant monopolies or to suspend or dispense with laws. 
In this article we must be content with the unsupported assertion that they 
are largely legislative in character. 
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to the union, in each colony Her Majesty exercised her capacities as 
a person under the common law, general and prerogative and her 
special prerogative abilities and she was, by statute, restricted in some 
respects and her powers in other respects were extended. She owned 
property, had incurred debts and obligations, was authorized to raise 
money by taxes, employed staffs of agents or servants and carried 
on all operations necessary to a single government. The legal prob- 
lems in detail of the union in relation to the executive branches of 
her governments were therefore to place Her Majesty as a person 
with her ordinary and extraordinary legal attributes appropriately 
at the head of each government and to distribute Her Majesty’s 
assets, debts, employees, and so forth, among the new central and 
provincial governments. 


Provisions of the B.N.A. Act on Executive Power 


The general provision already referred to is Section 9 providing 
that 


The Executive Government and Authority of and over Canada is hereby 
declared to continue and be vested in the Queen16 


The Act then specifically provides for a considerable number of 
matters affecting Her Majesty’s executive operations. 


By section 130 and 131, officers and servants previously employed 
by the colonial governments in services to be carried on by the 
federal government become officers or servants of Her Majesty in 
right of Canada!’ and provision is made for further appointments. 
These Sections provide: 


130. Until the Parliament of Canada otherwise provides, all Officers 
of the several Provinces having Duties to discharge in relation to 
Matters other than those coming within the Classes of Subjects by this 
Act asigned exclusively to the Legislatures of the Provinces shall be 
Officers of Canada, and shall continue to discharge the Duties of their 
respective Offices under the same Liabilities, Responsibilities, and Penal- 
ties as if the Union had not been made. 


131. Until the Parliament of Canada otherwise provides, the Gover- 
nor General in Council may from Time to Time appoint such Officers as 
the Governor General in Council deems necessary or proper for the 
effectual Execution of this Act. 


Special provision is made for the appointment of Senators, Lieutenant 
Governors and Judges (with a limited power of removal). These 
powers, may be considered to be executive. Curiously enough the 
office of the Governor General himself is not provided for by the 
statute. The office is created and appointments to it made under the 


16 Section 15 provides: 


The Command-in-Chief of the Land and Naval Militia and of all Naval 
and Military Forces, of and in Canada, is hereby declared to continue 
and be vested in the Queen. 
This provision now seems to have been inserted ex abundante cautela since 
the Command-in-chief of the armed forces would now seem to be included 
under section 9. 


17 On the use of the expression “in right of Canada”, see footnote 6, supra. 
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prerogative authority of Her Majesty to create offices by letters 
patent and to make appointments to offices so created. 


Her Majesty’s revenues from taxation were to constitute two 
Consolidated Revenue Funds, preserving pre-existing statutory 
restrictions on Her Majesty’s powers to spend money, to be appro- 
priated by Parliament and the legislatures of the provinces. Section 
102, 106 and 126 provide: 


102. All Duties and Revenues over which the respective Legislatures 
of Canada, Nova Scotia, and New Brunswick before and at the Union 
had and have Power of Appropriation, except such Portions thereof as 
are by this Act reserved to the respective Legislatures of the Provinces, 
or are raised by them in accordance with the special Powers conferred 
on them by this Act, shall form One Consolidated Revenue Fund, to be 
appropriated for the Public Service of Canada in the Manner and subject 
to the Charges in this Act provided. 


106. Subject to the several Payments by this Act charged on the 
Consolidated Revenue Fund of Canada, the same shall be appropriated 
by the Parliament of Canada for the Public Service. 


126. Such Portions of the Duties and Revenues over which the 
respective Legislatures of Canada, Nova Scotia, and New Brunswick had 
before the Union Power of Appropriation as are by this Act reserved 
to the respective Governments or Legislatures of the Provinces, and all 
Duties and Revenues raised by them in accordance with the special 
Powers conferred upon them by this Act, shall in each Province form 
One Consolidated Revenue Fund to be appropriated for the Public 
Service of the Province. 


The public lands of Her Majesty are divided, some of them to be 
the property of Canada, the remainder becoming the property of the 
provinces. Sections 108-9 and 117 provide: 


108. The Public Works and Property of each Province, enumerated 
in the Third Schedule to this Act, shall be the Property of Canada. 


109. All Lands, Mines, Minerals, and Royalties belonging to the 
several Provinces of Canada, Nova Scotia, and New Brunswick at the 
Union, and all Sums then due or payable for such Lands, Mines, Minerals, 
or Royalties, shall belong to the Several Provinces of Ontario, Quebec, 
Nova Scotia, and New Brunswick in which the same are situate or arise, 
subject to any Trusts existing in respect thereof, and to any Interest 
other than that of the Province in the same. 


117. The several Provinces shall retain all their respective Public 
Property not otherwise disposed of in this Act, subject to the right of 
Canada to assume any lands or Public Property required for Fortifica- 
tions or for the Defence of the Country. 18 


18 For the meaning to be given to the expressions “property of” and 
“belong to”, see the extract from St. Catherine’s Milling and Lumber Co. v. 
The Queen quoted later in this article showing that the title is always in Her 
Majesty. Section 109 has been held to have effect in two ways. First, all 
lands and property actually vested in Her Majesty “belong to the province”. 
Second, the special prerogative claims to acquire property in the future and 
which was not yet vested — rights to bona vacantia, escheats and the like — 
are included in the term “royalties” and are held by Her Majesty in right of 
the provinces. For illustrations (not exhaustive) of the operation of this 
section, see: Attorney General of Ontario v. Mercer (1883), 8 App. Cas. 767; 
St. Catherine’s Milling Company v. The Queen (1889), 14 App. Cas 46; 
Attorney-General of British Columbia v. Attorney-General of Canada (1889), 
App. Cas. 295; Attorney General of Alberta v. Attorney General of Canada, 

1928] A.C. 475. 
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Certain assets other than lands are also allocated. Sections 107 
and 110 provide: 


107. All stocks, Cash, Banker’s Balances, and Securities for Money 
belonging to each Province at the Time of the Union, except as in this 
Act mentioned, shall be the Property of Canada, and shall be taken in 
— of the Amount of the respective Debts of the Provinces at the 

nion. 


110. All Assets connected with such Portions of the Public Debt of 
each Province as are assumed by that Province shall belong to that 
Province. 


Provision is also made for the assumption of pre-confederation 
colonial debts by Her Majesty in right of Canada subject to certain 
adjustments (Sections 111, 112, 114, 115, 116). 


Provision is made for the exercise of statutory authorities con- 
ferred on Her Majesty’s representatives prior to the Union — the 
Governor General and Lieutenant Governors, in the pre-existing 
unitary colonial governments. Insofar “. . . As the same continue 
in existence and capable of being exercised after the union in relation 
to the Government of Canada .. .” they shall be exercisable by the 
Governor General in the appropriate manner (S. 12). “The consti- 
tution of Executive Authority in each of the Provinces of Nova 
Scotia and New Brunswick shall, subject to the provisions of this 
Act, continue as it exists at the Union until altered under the 
Authority of this Act.’ (S. 64) Statutory authorities exercisable by 
the Governors of Canada before the union “. . . shall as far as the 
same are capable of being exercised after the Union in relation to 
the Government of Ontario and Quebec, respectively . . . be exercised 
by the Lieutenant Governor of Ontario and Quebec respectively .. .” 
in the appropriate manner subject to being altered by the appropriate 
Legislature.19 


Unless Section 9 is treated as disposing of all of Her Majesty’s 
capacities and special attributes not expressly dealt with elsewhere- 
the provisions of the Act are not exhaustive. By its terms this pro- 
vision relates only to “Canada”, the name of the new union, and it 
might have been restricted to the federal government. The Maritime 
Bank case? settled, however, that Her Majesty as a person was the 
head of the provincial governments entitled to all her personal claims 
—under the general common law or the prerogative—as the head of 


19 These sections are limited to statutory powers conferred on Governors 
and Lieutenant-Governors representing Her Majesty before Confederation. 
They do not refer to special prerogative abilities or to statutory authorities 
conferred on other officers. These latter were dealt with by Section 129 of the 
B.N.A. Act which provides in part: 


Except as otherwise provided in this Act, all laws in force in Canada, 
Nova Scotia or New Brunswick at the Union, and all Courts of Civil and 
Criminal Jurisdiction and all legal Commissions, Powers and Authorities, 
and all Officers, Judicial, Administrative and Ministerial existing therein 
at the Union, shall continue . . . as if the Union had not been made... . 
subject to alteration by proper authority after the Act. 


20 [1892] A.C. 437. 
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the provincial governments as well as the federal government. There 
remained only the question of the sovereign’s special prerogative 
authorities, for example, to incorporate companies or to make 
treaties. The former was not expressly dealt with and did not fall 
within any of the specific provisions of the Act. The latter was 
probably not in contemplation. The Bonanza Creek case established 
the proposition that these authorities of Her Majesty follow legisla- 
tive authority. The question, in issue was whether the Lieutenant 
Governor could exercise the prerogative authority to incorporate 
companies. Lord Haldane states. 


It is to be observed that the British North America Act has made a 
distribution between the Dominion and the provinces which extends not 
only to legislative but to executive authority. The executive government 
and authority over Canada are primarily vested in the Sovereign. But 
the statute proceeds to enact, by s. 12, that all powers, authorities, and 
functions which by any Imperial statute or by any statute of the prov- 
inces of Upper Canada, Lower Canada, Canada, Nova Scotia, or New 
Brunswick are at the Union vested in or exercisable by the respective 
Governors or Lieutenant-Governors of these provinces shall, “as far as 
the same continue in existence and capable of being exercised after the 
Union in relation to the government of Canada,” be vested in and exer- 
cisable by the Governor-General. Sect. 65, on the other hand, provides 
that all such powers, authorities, and functions shall, as far as the same 
are capable of being exercised after the Union in relation to the govern- 
ment of Ontario and Quebec respectively, be vested in and exercisable 
by the Lieutenant-Governors of Ontario and Quebec respectively.” By 
s. 64 the constitution of the executive authority in Nova Scotia and New 
Brunswick was to continue as it existed at the Union until altered under 
the authority of the Act. 


The effect of these sections of the British North America Act is that, 
subject to certain express provisions in that Act and to the supreme 
authority of the Sovereign, who delegates to the Governor-General and 
through his instrumentality to the Lieutenant-Governors the exercise of 
the prerogative on terms defined in their commissions, the distribution 
under the new grant of executive authority in substance follows the 
distribution under the new grant of legislative powers.21 


Lord Haldane goes on to discuss a further argument that full 
authority to represent Her Majesty in all respects is conferred on 
her Canadian representatives and concludes that it is unnecessary to 
decide the question. He indicated that he held some reservations. 
Since the revision in 1947 of the Letters Patent creating the office 
of the Governor General which expressly gives authority in these 
wide terms, presumably this question is answered at least so far as 
the Governor General is concerned.?2 


21 [1916] 1 A.C. 566 at 579. 


22The revised Letters Patent Constituting the Office of the Governor 
General of Canada, issued by His Majesty George VI, effective Oct. 1, 1947, 
provide in Article IT: 


And we do hereby authorize and empower our Governor General, with 
the advice of Our Privy Council for Canada or of any members thereof 
or individually, as the case requires, to exercise all powers and authorities 
lawfully belonging to us in respect of Canada... 
Under this authority the Governor-General has a general authority as an 
agent of the Sovereign and represents the Sovereign in the exercise of all 
prerogatives applying to Canada, R.S.C. 1952, Vol. VI, p. 6429. 








70 OSGOODE HALL LAW JOURNAL [ VOL, 2:56 


It would now appear that, by an application of the principle of 
the Bonanza Creek case, the authority to enter into treaties on behalf 
of Canada is vested in Her Majesty in right of Canada. Under the 
revised Letters Patent it would follow that the Governor General 
could authorize such a treaty.?% 


We are now in a position to interpret fully the effect of Section 
9 of the B.N.A. Act. The expression “Executive Government and 
Authority” in this section covers the whole range of Her Majesty’s 
legal activities at common law. These include her status as a person 
having legal relations with Her subjects under the general law with 
prerogative variations. They include her special prerogative auth- 
orities. Also it would seem they include any pre-confederation statu- 
tory variation or additions.24 The term “Executive” in the expression 
quoted appears to relate to her functions as head of the governments 
rather than to legal powers or authorities. Although it seems likely 
that in the Bonanza Creek case Lord Haldane was using the term 
“executive authority” in a restricted sense and thinking only of 
special prerogative authorities, The Maritime Bank case had already 
made it clear that Her Majesty’s personal status extended to both 
governments. Broadly speaking the principle appears to be that, 
where they are not expressly dealt with, Her Majesty’s legal attributes 
follow her practical functional activities as well as legislative auth- 
ority in the spheres of the governments set up by The B.N.A. Act. 


Transactions between Federal and Provincial Governments 


The so-called doctrine of the “indivisibility of the Crown” calls 
for no explanafion in the light of the foregoing discussion. Her 
Majesty is the same person at the head of each of her two types 
of governments in Canada. She acts through different hierarchies of 
representatives, agents and servants but they are all acting in Her 
Majesty’s business. 


In an Australian case, Lord Haldane stated: 


The Crown is one and indivisible throughout the Empire, and it acts 
in self-governing States on the initiative and advice of its own Ministers 
in these States. The question (in that case) is one not of property or of 
prerogative in the sense of the word in which it signifies the power of 
the Crown apart from statutory authority, but is one of Ministerial 
administration, and this confided to the discretion in the present instance 
of the same set of Ministers under both Acts.”’25 


Lord Dunedin stated in the case of Jn re Silver Bros.: 


It is true that there is only one Crown, but as regards Crown revenues 
and Crown property by legislation assented to by the Crown there is a 
distinction made between the revenues and property in the Province and 
the revenues and property in the Dominion. There are two separate 


23 Labour Conventions Reference, [1937] A.C. 180. 

— result would follow from s. 129 of the B.N.A. Act quoted in foot- 
note 19. 

25 Theodore v. Duncan, [1919] A.C. 696, at 706. See also Williams v. 


Howarth, [1905] A.C. 551; Attorney-General for Quebec v. Nipissing Central 
Railway, [1926] A.C. 715. 
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statutory purses. In each the ingathering and expending authority is 
> sero, an case above referred to is quite on all fours with this 
octrine. 


The same view was indicated in the earlier case of St. Catherine’s 
Milling and Lumber Co. v. The Queen: 


The Act of 1867 which created the Federal Government, repealed the 
Act of 1840, and restored the Upper and Lower Canadas to the condition 
of separate Provinces, under the titles of Ontario and Quebec, due provi- 
sion being made (sect. 142) for the division between them of the property 
and assets of the United Province, with the exception of certain items 
specified in the fourth schedule, which are still held by them jointly. 
The Act also contains careful provisions for the distribution of legislative 
powers and of revenues and assets between the respective Provinces in- 
cluded in the Union on the one hand, and the Dominion on the other. The 
conflicting claims to the ceded territory maintained by the Dominion and 
the Province of Ontario are wholly dependent upon these statutory provi- 
sions. In construing these enactments, it must always be kept in view 
that, wherever public land with its incidents is described as ‘the property 
of’ or as ‘belonging to’ the Dominion or a Province, these expressions 
merely import that the right to its beneficial use, or to its proceeds, has 
been appropriated to the Dominion or the Province, as the case may be, 
and is subject to the control of its legislature, and the land itself being 
vested in the Crown.27 
The doctrine is firmly embedded in our domestic law and has 
been the foundation of numerous transactions. Any wholesale revi- 
sion of it, if proposed, would probably create widespread uncertainties. 
Such a revision does not appear to be necessary and such problems as 
arise under it can, as will be seen, be readily solved by departures 


from orthodox views much more minor than complete revision. 


Reference will be now made to two types of transactions between 
governments, first, very briefly, to so-called transfers of land between 
governments, and, second, to the effect to be given agreements bet- 
ween governments. 


The extract quoted from the St. Catherine’s Milling case shows 
that lands held by the federal and provincial governments are both 
vested in Her Majesty but that the administration of the lands is 
carried out on her behalf through different representatives. It follows 
that no conveyance of title can be made by one government to another. 
Title remains throughout in Her Majesty. All that need be transferred 
is the authority and duty to administer the lands on behalf of Her 
Majesty. It is now well established that such a shifting of admini- 
strative responsibility can be effected between governments, in the 
absence of any statutory restriction, with the consent of the auth- 
orized representatives of Her Majesty in both governments. Such a 
transfer of responsibility was made from Imperial government to the 
government of Canada by message contained in a despatch accepted 
by that government.?® It is now normally done by complementary 
Orders-in-Council by the Governor General and Lieutenant Governor.”® 


26 [1932] A.C. 514. 

27 (1889), 14 App. Cas. 46. 

28 Attorney-General of British Columbia v. Attorney-General of Canada, 
[1906] A.C. 552. 

29 Attorney-General of Canada v. Higbie, [1945] S.C.R. 385. 
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No further conveyance is necessary nor would it be proper. Presum- 
ably if a statute applied to such a transaction, limiting the authority 
of either representative of Her Majesty, compliance with its terms 
would be required. 


The status of so-called agreements between governments gives 
rise to different considerations. As indicated at the outset of this 
article, since a person cannot contract with himself there can be no 
contract in the strict sense between Her Majesty in one right and 
Her Majesty in any other right. What then is such an agreement? 
A second separate problem arises. Whatever may be the nature of 
such an agreement, has any court or tribunal jurisdiction to entertain 
claims in relation to it? This latter question will be dealt with first. 


In the absence of special statutory provisions no court could 
entertain any claim under such a so-called agreement since it cannot 
in law be a contract. 


The Exchequer Court Act®® provides as follows: 


(1) Where the legislature of any province of Canada has passed an 
Act agreeing that the Exchequer Court has jurisdiction in cases of 
controversies, 


(a) between Canada and such province, 


(b) between such province and any other province or provinces that 
have passed a like Act, 


the Exchequer Court has jurisdiction to determine such controversies. 


(2) An appeal lies in such cases from the Exchequer Court to the 
Supreme Court. 
Complementary legislation has been enacted by the Legislature 
of Ontario. The Dominion Courts Act of Ontario provides: 


1. The Supreme Court of Canada and the Exchequer Court of Canada, 

or the Supreme Court of Canada alone, according to the Supreme Court 

rit (Canada) and the Exchequer Court Act (Canada) shall have juris- 
iction, 


(a) in controversies between the Dominion of Canada and Ontario; 


(b) in controversies between any other province of Canada in which 
an Act similar to this Act is in force and Ontario.31 

The jurisdiction so conferred has been recognized and exercised.32 

Although many procedural problems in the course of such pro- 

ceedings are unsettled, the proceedings are commenced by filing and 

serving a statement of the claim and pleadings thereafter follow the 

normal course. The effect of default by one government or refusal 
to recognize the proceedings is unsettled. 


Such an agreement may as one of its terms provide for arbitra- 
tion. In such case, subject to a caveat with respect to the case where 


30 R.S.C. 1952, c. 98, s. 30. 
31R.S.0. 1950, c. 108, s. 1. 


ee of Canada v. Attorney-General for Ontario, [1910] 
AX. : 
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one of the parties refuses to honour the submission, the arbitral 
tribunal will proceed to determine the issues.*% 


Assuming that proceedings, either in court or by arbitration, are 
commenced and the agreement comes before the court or tribunal, 
on what basis is the adjudication to be made? 


The general principles appear to be settled by the Privy Council 
in the case of Ontario v. Canada.“ This case did not involve an agree- 
ment between governments but its decision appears to be of a general 
application. The federal government claimed to recover from the 
government of Ontario certain sums of money in reimbursement for 
payments made to Indians under a treaty with them. There was no 
pre-existing agreement but as a result of a treaty with the Indians 
under which the Federal government became liable to pay for the 
surrender of certain lands by the Indians, the provincial government 
gained the benefit of the administration of large areas of lands owned 
by Her Majesty. The claim was put forward on the basis that in fair- 
ness and equity the federal government should be regarded as an 
agent of the province and reimbursed. The Privy Council dismissed 
the claim. Lord Loreburn L.C. states: 


Their Lordships are of opinion that in order to succeed the appellants 
must bring their claim within some recognized legal principle. The 
Court of Exchequer, to which, by statutes both of the Dominion and the 
province, a jurisdiction has been committed over controversies between 
them, did not thereby acquire authority to determine those controversies 
only according to its own view of what in the circumstances might be 
thought fair. It may be that, in questions between a dominion comprising 
various provinces of which the laws are not in all respects identical on 
the one hand, and a particular province with laws of its own on the 
other hand, difficulty will arise as to the legal principle which is to be 
applied. Such conflicts may always arrive in the case of States or prov- 
inces within a Union. But the conflict is between one set of legal princi- 
ples and another, In the present case it does not appear to their Lordships 
that the claim of the Dominion can be sustained on any principles of law 
that can be invoked as applicable. 


To begin with, this case ought to be regarded as if what was done by 
the Crown in 1873 had been done by the Dominion Government, as in 
substance it was in fact done. The Crown acts on the advice of ministers 
in making treaties, and in owning public lands holds them for the good 
of the community. When differences arise between the two Governments 
in regard to what is due to the Crown as maker of treaties from the 
Crown as owner of public lands they must be adjusted as though the 
two Governments were separately invested by the Crown with its rights 
and responsibilities as treaty maker and as owner respectively. .. . 


This really is a case in which expenditure independently incurred by one 
party for good and sufficient reasons of his own has resulted in direct 
advantage to another. It may be that, as a matter of fair play between 
the two Governments, as to which their Lordships are not called upon 
to express and do not express any opinion, the province ought to be liable 
for some part of this outlay. But in point of law, which alone is here in 
question, the judgment of the Supreme Court appears unexceptionable. 


Similar principles will be applied in arbitration proceedings al- 
though, of course, in such case the agreement may expressly provide 
33 Saskatchewan v. Canada, [1946] 1 W.W.R. 257 


La “—” A.C. 637. See also South Australia v. Victoria (1911), 12 Commw. 
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that the decision of any matter in controversy shall be based on 
principles of equity and fairness and that it is not required to be made 
in accordance with strict principles of law. In the absence of such 
a provision principles of law will be applied.* 


The principles of law to be applied require some consideration. 
Claims between governments may arise under statutes specifically 
providing for adjustment of her Majesty’s rights and authorities 
between her two “statutory purses”, for example the B.N.A. Act, in 
which case the statutory provisions govern.** Where the claims arise 
apart from statute and no special prerogative rule bears on the con- 
troversy the general principles of the body of law proper to the con- 
troversy should, it seems, be adopted. In general these principles 
embody good sense and the knowledge that they will apply imports 
predictability into transactions between governments. The difficult 
question arises where the controversey relates to matter in which, if 
it were between Her Majesty and a subject, Her Majesty would be 
entitled to a prerogative exemption from liability. Can Her Majesty 
in one right claim this exemption against herself in another? No 
general answer can be given. In the one instance where the situation 
arose, the majority of the arbitrators concluded that the prerogative 
exemption set-off was founded on the basic position that a subject 
can claim against Her Majesty only in proceedings by petition of 
right and cannot therefore claim a set-off which is in the nature of a 
cross claim. Since there is a statutory remedy between governments 
that is completely mutual the claim to a set-off was allowed.’ This 
instance furnishes the key to the question. The particular prerogative 
exemption has to be examined in each case, its rationale appraised 
and then the appropriateness of its application determined. 


A further question may arise as to how far rules relating to 
contracts with Her Majesty are to be imported into controversies 
between Her two governments. It is not possible to do more in this 
article than to indicate the problem. It arises this way. At common 
law Her Majesty had full capacity to enter into contracts and peti- 
tions of right could be brought for a breach of them. When statutory 
restrictions were imposed on Her Majesty’s power to spend her 
money, a problem arose in connection with contracts under which 
Her Majesty agreed to pay money. She could make no payment unless 
Parliament appropriated money for the payment, that is to say, 
authorized her to spend it. Did this restriction invalidate and render 
void a contract with Her Majesty if no money was appropriated by 
Parliament or did it merely mean that although the contract was 
valid Her Majesty could not perform it and would commit a breach? 
The subject was considered in a large number of cases and the final 
view appears to have been that fhe contract was valid even though 


35 Saskatchewan v. Canada, [1946] 1 W.W.R. 257. 

36 Attorney-General for Ontario v. Mercer (1883), 3 App. Cas. 767; 
Attorney-General for British Columbia v. Attorney-General for Canada (1889), 
14 App. Cas. 295. 

Saskatchewan v. Canada, [1946] 1 W.W.R. 257. 
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Her Majesty could not perform it.5* Of course if proceedings were 
brought and a judgment was obtained there could be no enforcement 
of the judgment without an appropriation by Parliament to pay it. 
In Canada, under the Exchequer Court Act, there is a standing 
approp‘iation to pay judgments.°® The Financial Administration Act, 
however, has in effect made statutory the contested rule that con- 
tracts with Her Majesty are void unless monies are appropriated to 
meet payments under them.4° Whether this provision will apply in 
controversies between the governments will have to be decided. The 
same question may arise with respect to other statutory provisions. 
Presumably the same basic test would apply, namely, the particular 
statute will have to be examined, its rationale appraised and its 
application determined. 


Similar questions may well arise in relation to claims between 
governments founded in effect, on tort. 1n Australlia such an inter- 
governmental liability is recognized.* 


The unanswered problems of procedure in controversies between 
the governments can, it is submitted, be settled in the same manner. 
Once the bold step of establishing that the merits of these contro- 
versies must be decided in accordance with appropriate principles of 
law has been taken, it would seem to be only a minor step to hold 
that the proceedings should be conducted in accordance with approp- 
riate principles of procedure. Ordinary rules of procedure would 
apply unless there is a ground for excluding them. 


The foregoing brief sketch is intended to indicate the nature of 
the problems that arise in transactions between governments. Much 
remains for the courts or arbitral tribunals in developing the field. 





38 New South Wales v. Bardolph (1934), 52 Commw. L.R. Starke J. at 
501-3 and Dixon J. at 508 et seg. citing Kidman v. The King, [1926] Argus 
L.R, 1, per Lord Haldane. 

39 Exchequer Court Act, R.S.C. 1952, c. 98, s. 79. 

40 R.S.C. 1952, c. 116, s. 30 and s. 31. 

41 Commonwealth of Australia v. New South Wales (1923), 32 Commw. 
L.R. 200. This decision may have turned on special legislation. 
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Required: An Administrative Procedure Act 


For Ontario 
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The courts of law, with centuries of experience behind them, have worked 
out principles of procedure which everyone recognizes as being right and 
fair. Tribunals, and more particularly enquiries, have no general code of 
procedure, and it is mainly for this reason that there is dissatisfaction 


with them.1 

With the ever increasing proliferation of tribunals within the 
structure of modern government this cry has been echoed many 
times. Further, with this increase in number has come the recogni- 
tion of their expanding importance and necessity in the complex 
structure of government life. In order to function efficiently there 
is a need for the actions of these tribunals to be brought within the 
realm of public confidence. 

There is a current body of opinion that feels the best suited 
remedy for this dissatisfaction lies in extended employment of judicial 


review and appeals to the courts. Others, the authors of this article 
among them, believe that: 


what is required is not opportunities for appeals, so much as opportu- 
nities for full consideration of all the relevant facts .. .2 


In other words any attempt to improve the administrative picture 
should begin with an attack on the deficiencies in administrative 
procedure which give rise to the need for correction. To this end this 
article will advocate an administrative procedure act for Ontario. 

A submission of this sort has been dealt with recently in the 
report of the Gordon Committee: 


Suggestions were made to us that there should be a statutory code of 
procedure which would apply to all government agencies rendering 
administrative, judicial or quasi-judicial decisions, or that a minimum 
code be set up for such agencies. We have been impressed with the 
difficulty of classifying functions by the multiplicity of purposes that trial 
agencies serve. In view of this we do not believe that a single code of 
procedure could be drafted that would be workable in practice; a mini- 


mum code for general application would fall far short of requirements in 
some cases.3 


* Messrs. Englander and Marantz are in the third year at Osgoode Hall 
Law School. 


1H.W.R. Wade, Submissions, Minutes of Evidence taken before the 
Committee on Administrative Tribunals and Inquiries, H.M. Stationery 
Office, 1956, p. 547-8. 


2Denys Munby, The Procedure of Public Inquiries, (1956), 34 Pub. Ad. 
175 at p. 184. 


on of The Committee on The Organization of Government in Ont- 
ario, W.L. Gordon, Chairman, September 1959, at p. 28. 
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Yet the Committee’s report does not entirely negate the desire 
for uniform administrative procedure. Rather, in the next paragraph, 
they suggest that each agency or board pass its own code of proce- 
dure, with a view to having the codes as uniform as possible. What 
the Committee fails to recognize or consider is that it is possible to 
have a general code of procedure flexible enough to adapt itself to 
the divergent purposes of each tribunal. 


The whole idea is to have a skeleton, on which administrative 
agencies may adopt their own rules of procedure.5 


The Gordon Committee has not been the sole body apprehensive 
of the workability of a general code of procedure. The Report of the 
Franks Committee on Administrative Tribunals and Enquiries, in 
the United Kingdom® contains similar misgivings: 


We agree that procedure is of the greatest importance and that it 
should be clearly laid down in a statute or statutory instrument. Because 
of the great variety of the purposes for which tribunals are established, 
however, we do not think it would be appropriate to rely upon either a 
Single code or a small number of codes. We think that there is a case 
for greater procedural differentiation and prefer that the detailed pro- 
cedure for each type of tribunal should be designed to meet its particular 
circumstances.? 


It appears therefore that the Franks Committee wished each tri- 
bunal to be master of its own procedure, in preference to either a 
general act governing tribunals or several acts applying to related 
groups of tribunals. At this stage the Committee dismisses a detailed 
code but overlooks the benefits to be attained from the general “skele- 
ton type” act, which leaves the tribunal free to promulgate its own 
appropriate detailed rules. 


However, the Franks Committee, at a later stage in the Report, 
shifts ground by recommending that a standard code or codes of 
procedure be published in statutory form and made available to the 
parties.® It is difficult to reconcile these comments. 


As a result of the recommendation of the Franks Committee, 
the Tribunals and Inquiries Act, 19589 was enacted. This Act set up 
a Council on Tribunals to oversee the general operations of tribunals. 
In relation to procedure, no tribunal may make rules except after 


4“Subordinate agencies should be empowered to establish, and should 
establish, rules of practice and procedure. We suggest, too, that it should 
be the general objective that the codes be as uniform as possible, setting 
out such fundamentals as adequate notice to interested parties; full parti- 
culars of the case that has to be met; the right to inspect, before the hearing, 
reports or other documents that are to be received as evidence and the right 
to be represented by counsel. It would seem desirable that these codes be 
subject to review ... in order that they may be made as uniform and 
complete as possible.” 


— Improvements in Agency Procedure, (1948), 34 A.B.A.J. 877 at 
p. fs 

6 Report of the Committee on Administrative Tribunals and Enquiries, 
Cmd. 218, July, 1957. 

7 Ibid, para. 63. 

8 Ibid, para. 310. 

96 and 7 Eliz. 2, c. 66. 
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consultation with the council.1° This conceivably will achieve some 
uniformity in rule making among the tribunals. 


More advanced measures have been taken with success in the 
United States. 


The American Federal Administrative Procedure Act?! (com- 
monly called the A.P.A.) passed in 1946, is a statement of the basic 
procedural principles which are to govern the administrative process. 
The Act states the essentials of proper administrative practice, and 
statutory forms and imposes the best existing procedure on the 
administration as a whole.1? These basic principles include provisions 
for notice, separation of the adjudicatory and prosecutory functions, 
rules of evidence, the right to cross examine, the right to counsel, 
the necessity that decisions be based on facts proved during a hearing, 
and reasons for these decisions. It is far from a comprehensive code 
of fair administrative procedure. It is a general framework rather 
than a detailed code. The Act thus imposes the best pre-1946 pro- 
cedure upon all Federal departments and agencies. 


The value of a statute can only be demonstrated by results. Nine 
years after the passage of the A.P.A. the Task Force of the Hoover 
Commission?’ reported that experience had demonstrated the value 
of the A.P.A. in protecting the public interest and private rights. 
Professor B. Schwartz commented that: 


though many of the administrative agencies themselves strenuosuly 
opposed the enactment of the Administrative Procedure Act, opposition 
to that law has now all but disappeared. Indeed, in the ten years that 
have elapsed since the enactment of the 1946 Act, the basic principles 
behind it have obtained well nigh universal acceptance among students 
of administrative law, even from those who had formerly opposed such 
legislation.14 
It is not American opinion alone that subscribes to the value of 
an administrative procedure act. A comparatively recent English 
study reached the same conclusion.® 


The Hoover Commission Report did not limit itself to a con- 
sideration of the status quo, but felt the Act was now accepted as 
so elementary and fundamental that the time had arrived for its 
strengthening and expansion. They advocated a more detailed pre- 
scription of administrative procedures. 





10 Jbid, s. 8(1). 

1160 Stat. 241 (1946); 5 U.S.C. c. 19 (1958). 

12B. Schwartz, Submissions, Minutes of Evidence, supra, footnote 1, p. 
1008; for comment on this see (1957), 35 Can. Bar Rev. 743 at p. 747. 

13 Commission on Organization of the Executive Branch of the Govern- 
ment, Herbert Hoover, Chairman; 1955 Report. 

14B. Schwartz supra, footnote 12, Evidence p. 1013; (1957), 35 Can. Bar 
Rev. p. 755-6. 

15 A study of the Inns of Court Conservative and Unionist Society, Rule 
of Law (1955), p. 26; the provisions of the American Act “are designed to 
rectify similar abuses and shortcomings to those which we have seen in our 
own administrative procedure; and they have additional value for us as 
being enacted within a society with similar traditions and problems to our 
own and in the context of a system of law of common origin.” 
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All this was accomplished in a complex, expensive federal juris- 
diction, containing a large number of varied agencies with divergent 
functions. Even further, a number of American states have passed 
their own administrative procedure acts based on the Model State 
Administrative Act. The Model Act, in the manner of its predecessor, 
the Federal Act, constitutes a general framework of the essentials of 
fair adjudicatory procedure. The detailed application of the principle 
is left to the agencies concerned. Yet in face of all these efforts in 
the United States, and perhaps in ignorance of them, the Gordon 
Committee blandly assumes that this success cannot be duplicated 
in Ontario. 

Uniform administrative procedure is required in Ontario to 
provide a general standard for tribunals to adhere to. The most 
effective means to accomplish this object is through the medium of 
an act to guarantee fairness to individuals. The areas presently open 
to abuse will become self-evident later in this essay where the 
specific topics to be encompassed by an act are dealt with. 


Any proposed act should be devoted mainly to those requisites 
of a hearing that ensure fair treatment of the individual before the 
tribunal. These include among others, notice of the case which the 
party has to meet, the requirement that decisions be reasoned and 
based on facts proved during the hearing, and the rights to counsel 
and cross-examination. 


We have not attempted to draft an act, but rather, we have made 
general recommendations as to the desired contents of an administra- 
tive procedure act. Many of the requirements we have included are 
standard administrative practice in Ontario. Therefore, there is no 
reason why they should not be entrenched by means of a legislative 
enactment, 


In addition, we extend the scope of this article to include a 
recommendation which had its origin in the American A.P.A. Every 
government agency or department empowered to make rules or 
regulations governing the general public should be obliged to give 
notice of its intention to that portion of the public affected by its 
regulations. This provision, we submit, should similarly apply to all 
agencies of government in Ontario, irrespective of whether the 
particular tribunal, board, agency, department or commission is or 
is not required to hold a hearing. 

The Scope of the Proposed Act 


We do not believe that such an act should specifically enumerate 
the tribunals, boards or commissions compelled to comply with it. 
Rather, the act should apply generally to those tribunals, which are 
by law, required to hold a hearing.14® Thus the act would not make 


16 This introduces the concept of natural justice, which contains two 
principles. The first is that the adjudicator shall not be biased. The second 
principle, known as the audi alteram partem rule, provides that a tribunal 
should not make a decision affecting the personal or proprietary rights 
of a party without giving that party an opportunity to present his case. 
Thus, if a statute authorizes an agency to adjudicate on these rights without 
specifically providing a hearing for the individual, the courts usually require 
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any contribution to the law concerning the right of a hearing. 
Although the principle of audi alteram partem, is beyond dispute, the 
difficulty rests in its application. There are two ways to deal with 
the problem. The legislature may prescribe from case to case when 
a hearing must be held, or the courts may, in the absence of statutory 
direction, state in a given case whether a hearing should be held. 


The provision that the act apply to those tribunals “required 
by law to hold a hearing” assigns to the courts the function of decid- 
ing when a hearing should be held. In the absence of a tribunal’s 
enabling statute providing for a hearing, the enforcement of the 
audi alteram partem principle rests with the courts. A statute on 
administrative procedure should not be concerned with the unintel- 
ligible distinctions between judicial and administrative functions. This 
matter is reserved for the consideration of the courts in deciding 
whether a hearing should be held or not; once a decision is reached 
in the affirmative, the supervisory provisions of the act prevails 
throughout. 


Enforcement of the Act 


Before formulating any proposals for an act, one must remember 
that at best it would only be a framework of general principles in 
the manner of the American Act, and as such it anticipates that each 
tribunal, while conforming to the act, will prescribe its own detailed 
rules of procedure. These details will cover such matters as the 
filing of papers, computation of time, the form and style of docu- 
ments, and the rudiments of prehearing procedure. In our view it is 
desirable that tribunals exercising comparable functions should pro- 
duce practice rules similar in character. 


To ensure this end, and to ensure that the principles of the act 
are carried out, an officer or agency to administer the act is required. 
The Hoover Commission Task Force made recommendations of this 
sort. In England, a similar result was achieved via the establishment 
of the Council on Tribunals under the Tribunals and Inquiries Act. 

The Council on Tribunals, among other things, exists to “keep 
under review the constitution and working of the tribunals. . . and, 
from time to time to report on their constitution and working.” Even 


the agency to grant a hearing; if it does not grant a hearing its decision 
will be quashed as contrary to national justice. The A.P.A. applies 
“in every case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing...” Sees. 5 A.P.A,, 
5 U.S.C. c. 19, s. 1004, 1958 Code. This provision has sometimes been inter- 
preted by the courts to include agencies whose enabling statute does 
not expressly require a hearing. In Wong Yang Sung v. McGrath, 339 U.S. 
33 (1949), the United States Supreme Court held that the provisions of 
the A.P.A. applied in those instances where the requirement of a hearing 
had to be read into the agency statute by the court. The court was of the 
opinion that an alien had a right to a hearing before a deportation order 
could be made against him, although the Immigration Act had no such 
proviso. Once the right to a hearing was read into the statute, the A.P.A. 
applied. This decision was followed by the Supreme Court of the United 
States in Riss and Company Inc. v. United States, 71 Sup. Ct. 620 (1951). 
For the approach in the British Commonwealth, as to when a hearing is 
required, see de Smith, Judicial Review of Administrative Action (London, 
Stevens and Sons Ltd., 1959), chapter 4. 
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more broad is the Council’s power to consider and report on such 
particular matters as may be referred to it, or as the Council may 
determine to be of special importance, with respect to administrative 
procedures, whether or not they involve the holding of a hearing. 


This Council is appointed by the Lord Chancellor and is respon- 
sible to Parliament through his office. 


Also in line with the general policy considerations behind the 
A.P.A. were the Hoover Commission recommendations for some type 
of continuous supervision over administrative bodies. Something 
more than the sporadic commissions and inquiries which come up 
from time to time was needed. The 1941 Attorney General’s Com- 
mittee17 recommended the creation of an agency to improve adminis- 
trative procedures by continuous study and supervision and to 
receive suggestions and criticisms. Although this proposed committee 
has not been formed, several American states have set up similar 
bodies.18 


It is recommended that some such body be instituted in Ontario; 
an independent agency to hear all representations on administrative 
practice in the province, and to act as a guide to the individual 
agencies in the formulation of their rules of procedure. Such an 
agency should not be attached to any branch of government but 
should be directly responsible to the legislature through the office 
of the Attorney-General. Its composition should include not only 
lawyers and career civil servants, but also members of the areas of 
industry and commerce that are effected by administrative action. 


Separation of Adjudication and Prosecution 


It is not uncommon to find that in Ontario, as in the United 
States, a large number of boards and commissions have concentrated 
within them the features of both a judge and prosecutor. Most 
characteristic are the licensing and regulating bodies, such as the 
Securities Commission and the Liquor Licence Board. These agencies 
have combined within themselves what has been described as: 


both the power to initiate complaints and the power to determine 
whether the alleged facts which give rise to the com mplaints exist to such 
a degree as to justify the imposition of a penalty.1 


Thus, the Securities Commission receives a complaint concerning a 
person’s activity in the securities field, investigates the complaint 
and takes action to suspend the party’s licence. It may then hold a 
hearing to decide whether the decision at first instance, to suspend 
the licence, was proper. Or, again, the Liquor Licence Board will 


‘17 Repo Report of the Attorney-General’s Committee on Administrative Pro- 

cedure (1941), S. Doc. 8, 77th Cong. 1st Sess. 
18 See Comment on California’s “Division of Administrative Procedure” 

by B. Schwartz, 4 footnote 12, Minutes of Evidence, at p. 1027; (1957), 
35 Can. Bar Rev. t p. 779; also, Hurwitz, The Danish Parliamentary Com- 
missioner for Civil and Military Government Administration, (1958), Journal 
of the International Commission of Jurists: at p. 224. 

19Landis, The Administrative Process, (New Haven, Yale University 
Press, 1938), at p. 9. 
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investigate a licencee’s operation, and then has the power to hold a 
hearing to determine whether the licencee “is not a fit and proper 
person” and thus subject to losing his licence. 


When a man sits as a judge in his own cause, as is the case 
where a board or commission exercises both prosecutory and adjudi- 
catory functions: 

the litigant often feels that in the combination of functions within a 
single tribunal or agency, he has lost all opportunity to argue his case 
to an unbiased official and that he has been deprived of safeguards that 
he has been taught to revere.20 

In the United States, the A.P.A. has achieved a form of internal 
separation of functions by means of the appointment of a group of 
semi-independent hearing officers within each agency. Called exam- 
iners, their function is purely to hear the case and either make the 
final decision, or recommend a decision which is considered best by 
the agency. 


But, as Prof. B. Schwartz indicates,?1 this internal separation, al- 
though of value as far as it goes, only deals with problems at the level 
of initial or recommended decisions. The crux of the matter lies in the 
concentration of functions in the agency itself, and no attempt is 
made to deal with that. It is a problem of whether there can be a 
practical separation of the prosecutory and adjudicatory functions 
when both are subject to one ultimate authority. Salary and tenure 
of these officers is still subject to control of the Civil Service Com- 
mission, and although the agency itself may not directly control or 
influence the position of the examiners, they are still no more than 
civil servants liable to be removed by the Commission should it feel 
such removal to be expedient.22 


Generally, most boards and commissions in Ontario which 
exercise licensing or regulatory powers are faced with the problem 
of combined functions. However, some of these boards have an effec- 
tive internal separation, such as the Liquor Licence Board. This 
Board maintains an Inspection Department which visits licensed 
premises in the province to ensure that operations are up to Board 
standards. Premises not meeting the Board’s requirements are 
obliged to take corrective action or run the risk of losing the licence. 
Such action is taken after a hearing before the three-man Board. In 
practice a limited area of discretion is open to abuse in cancellation 
of licences. Although the statute itself gives broad grounds for 
cancelling a licence, even if for no other reason that the holder, in 
the Board’s opinion, is not a fit and proper person: 


20 Supra, footnote 17 at p. 204. 

21 B. Schwartz, The Administrative Procedure Act (1947), 63 L.Q.R. 43 at 
p. 60. 
22 For a judicial discussion of the position of hearing examiners within 
the federal civil service, and, particularly, of the agencies’ influence over 
them, see Ramspeck et. al. v. Trial Examiners Conference et. al. (1953), 345 
U.S. 128 at p. 138. 
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the practice of the present Board has been to cancel a licence only when 

the holder commits an offence or act that disqualifies him from having 

a licence for reasons specifically set out in the Act.23 

A situation of greater interfusion of functions is found in the 
Ontario Securities Commission. Here, the Chairman is the only full- 
time member of the Commission. The Commission receives and 
investigates complaints, doing so, it would appear, directly under the 
supervision of the Chairman. It is the Chairman that issues the 
ex parte order of the Commission suspending or revoking a licence. 
However, this initial step of the Commission has been termed 
“administrative” ,24 and, as no hearing is required, the ruling of the 
Commission may be given ex parte.?5 


The area of difficulty, however, rests in the exercise of s. 29 of 
the Securities Act, under the provisions for review, for here the 
full Commission sits. This means that the Chairman who may have 
instituted proceedings under s. 21, and later made the order, is now 
sitting as a “quasi-judicial’’® officer on review of his own decision. 
To any party appearing before the Board under this section it must 
appear that in reality he is appealing only to the other two members 
of the Board. The obvious solution to this overlap of the prosecutor 
and adjudicator, would be to separate the Chairman, or administra- 
tive head, from the three man Commission which acts in an adjudi- 
catory capacity. Thus, we could obtain an internal separation of 
functions as exists under other boards, where an independent tribunal 
can hear both sides of a case argued, not having had any previous 
contact with the material before it at an “administrative” level. 


The Gordon Committee Report provides some interesting com- 
mentary on the organization of the Securities Commission. The 
Report emphasized the broad discretion necessary in carrying out 
the purely administrative functions of the Commission and says: 

The Chairman devotes his full time to the work; the other two 
members are called in from time to time when there are important 
questions which should be decided by the Commission as a whole.27 

It is only to be assumed that this statement refers to other functions 
of the Commission, and does not apply to the review provisions of s. 
29 of the Act, which requires more than a “time-to-time” meeting of 
the three Commissioners. 


More disconcerting is the statement found a page later in this 
report. It reads: 


It is important to the conception of organization just discussed that 
the administrative head also serve on the three-man Commission. The 
intention is not that doubtful or questionable matters should be taken 
out of the administrative machinery, but rather that they should receive 
the attention of the three-man Commission in plenary session. Therefore, 


23 Supra, footnote 3, at p. 395-6. 

24 Re The Securities Act and Gardiner et. al., [1948] O.R. 71 at p. 75. 

25 The Ontario Securities Commission v. Dobson et. al., [1957] O.W.N. 
183 at p. 186. 

26 Supra, footnote 3, at p. 69. 

27 Ibid, p. 69. 
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we believe that in the circumstances the present arrangements seem 
to create a conflict in the roles assigned to the Chairman, the appropriate 
safeguards lie in preserving governmental responsibility and in the 
statutory provisions for appeal. 


The astonishing nature of this statement lies in the fact that 
while the Report does recognize the conflict in the two roles of the 
Chairman, it refuses to make any form of recommendation to remedy 
the defect. No recommendation is made to implement the general 
characteristics of “openness, fairness and impartiality” that the 
Committee itself suggests?? must attach to tribunals holding a hear- 
ing. Instead, the status quo is maintained. Moreover, this is the 
reverse of the attitude found in the recommendations regarding the 
Ontario Fuel Board, where the separation of the Board’s “adminis- 
trative” and “quasi judicial” functions was advised.®° 

At some levels the Government has presently recognized the 
need for complete external separation of the conflicting adjudicatory 
and prosecutory functions, as is evidenced by two bills recently tabled 
in the Ontario Legislature.*! The combined provisions of the Energy 
Act and the Energy Board Act implement the recommendations of 
the Gordon Committee, and separate the duel functions of the 
Ontario Fuel Board, placing investigatory and prosecutory matters 
in the hands of the Department of Energy Resources, while the 
process of adjudication rests with the newly proposed Energy Board. 
The reasons for this legislation were outlined by the Minister of 
Energy Resources: 


at the moment the Fuel Board has been both judge and prosecutor. 
It has established the terms of reference, the codes, the offences, the 
penalties, and has then supervised these codes and has sat in judgment 
of any offence. At the same time if has to determine what franchises 
should be granted to what municipalities and what companies, as well 
as what rates should prevail. Consequently, one day it has been setting 
standards and the next day it has been hearing infractions and dealing 
with licences. 
So, the Fuel Board, in fact, has been policeman, prosecutor, judge 
and jury.32 
The Minister goes on to say that until now the combination of 
functions was not to the detriment of the industry or the consumer, 
but at the present time the industry has grown too important to be 
left entirely within the jurisdiction of the Fuel Board. The standards 
are now to be set by the Department, and inspectors to investigate 
and launch prosecutions before the newly proposed Energy Board 
will be appointed by the Lieutenant Governor in Council. The Board 
appears to be free from governmental interference in all facets of its 
operation. It is responsible to the Legislature through the Minister 
of Energy Resources, although it is in no way a branch of his depart- 


28 Ibid, p. 70. 
29 Supra, footnote 6, para. 23. 
30 Supra, footnote 3, at p. 73. 


31An Act Establishing the Ontario Energy Board, Bill 38, 1960; The 
Energy Act, Bill 39, 1960. 

32 The Hon. Robert Macaulay, Debates of the Ontario Legislature, Febru- 
ary 8, 1960, p. 196. 
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ment. This is a movement in the desired direction, towards effective 
and complete separation of functions. 


One final comment must be made on a new office created by the 
Energy Act — that of the Energy Returns Officer.** In applications 
before the Energy Board the company applying usually has all the 
information and knowledge regarding rates and services, but not so 
the municipality which has little knowledge of the details of battle. 
The Energy Returns Officer is party to every application before the 
Board for a rate hearing, and has the duty to bring forward all 
pertinent facts surrounding the applications, be they in favor of one 
side or the other. He is a member of the Department of Energy 
Resources, and his duty is to help the Board and other parties before 
it.44 His position could be said to be that of an “amicus curiae.” 


Notice 


The purposes of an administrative procedure act is to ensure 
fairness to those whose rights are affected by agency action. To 
require the specification of issues before any hearing commences is 
one of the basic elements of fair procedure. Of what use can the 
right to a hearing be, unless those affected are informed beforehand 
of the matters in issue? Therefore, anyone entitled to a hearing 
should be given reasonable notice of the time and place of the hearing, 
and the issues involved therein. The notice ought to contain suffi- 
cient information to give the party knowledge of the case he has to 
meet. It would be desirable if the notice stated the legal authority 
under which the hearing is to take place. 


The Franks Committee®5 recommended that citizens be given 
notice in good time of the case they will have to meet, whether the 
issue to be heard by the tribunal is one between the citizen and the 
administration, or between citizen and citizen. The Committee did 
not suggest legal pleadings. Rather, the citizen should receive in 
good time, beforehand, a document setting out the main points of 
the opposing case. 


The A.P.A.°6 envisages a limited form of pleading. Where a private 
person commences proceedings before the tribunal, the opposing 
party, or the agency itself, as the case may be, is required to give 
prompt notice of issues controverted in fact or in law. This is intended 
to apprise the initiatng party, of the issues he must sustain. Where 
an agency, of its own volition, requires a person to appear before it, 
the agency can require that person to file pleadings responding to 
the allegations set out in the formal notice. 


This form of pleading is designed to accomplish the same result 
as that employed in court litigation—the narrowing of the issues and 
the consequent avoidance of prolonged proceedings. An innovation 


33 Op. cit. The Energy Act, Part III s. 21 ff. 

34 Supra, footnote 32, at p. 198. 

35 Supra, footnote 6, paragraphs 71 and 72. 

36 Section 5a A.P.A., 5 U.S.C. c. 19, s. 1004(a). 
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of this character in Ontario administrative practice could achieve the 
same result. 


It is recognized that at the time of the original notice the 
agency may not be cognizant of all the possible issues. The section 
in the A.P.A. is so framed that the legal and factual issues can be 
communicated either by the formal notice initiating proceedings, or 
during the hearing itself. In either event, the party affected must 
have ample notice of these issues with due time to examine and 
prepare for them. 


The Model State Act expressly provides for this. Section 8 
states: 


The notice shall state the time, place and issues involved, but if, by 
reason of the nature of the proceeding, the issues cannot be fully stated 
in advance of the hearing, or if subsequent amendments of the issues is 
necessary, they shall be fully stated as soon as practicable, and op- 
portunity shall be afforded all parties to present argument with respect 
thereto. 

It will be the duty of the court to decide whether the inform- 
ation contained in a notice, is sufficient to comply with the Act. 
Probably in no case will the notice be as inadequate as in Urban 
Housing v. Oxford.5* There, the town clerk sent a letter demanding 
that certain walls be torn down by the plaintiff, within a prescribed 
period of time. Inactivity, the plaintiff was warned, would prompt the 
clerk to take action to remove them. When the plaintiff failed to 
comply with the demand, the town engineers tore down his walls. 
It was held that the plaintiff did not receive adequate notice of the 
town’s intended action. A threat by the town clerk to take action 
would convey an impression of legal proceedings, and not the physical 
action taken. 


The American courts have interpreted their notice section in a 
very liberal manner, not requiring the same degree of exactness in 
the pleadings as is customary in those of a court of law.** It is 
recommended that the same policy be applied to a proposed act. If 
a party has a clear knowledge of the issues of law and fact involved, 
he has no cause for complaint. 


37 [1939] 4 All E.R. 211. 


38In Kuhn v. Civil Aeronautics Board, 183 F. 2d. 839 at 842 (D.C. Cire. 
1950), a case concerning the sufficiency of an administrative complaint, the 
court said, “. . . if it is clear that the parties understand exactly what the 
issues are when the proceedings are had, they cannot thereafter claim sur- 
prise or lack of due process because of alleged deficiencies in the language 
or particular pleadings.” In American Newspaper Publishers Association v. 
National Labour Relations Board, 193 F. 2d 782 (7th Circ. 1951), affirmed 345 
U.S. 100 (1953), the court held that where an N.L.R.B. complaint failed to 
allege which subsection of the Labour Act was violated, or where the com- 
plaint alleged the wrong subsection, such failure or mistake, if it did not 
mislead the parties, did not prevent the Board from considering and deciding 
the charge presented in the complaint. The function of the complaint was to 
advise the party of the charge. It need not state a cause of action in the 
sense required in an action at law. 
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Prehearing Conference 


In actual preparation for hearing before a board, the parties 
concerned may have very little to go on. For example, in an appeal 
from an order of the Ontario Securities Commission under the 
Securities Act,9 counsel for a client charged in a Commission discip- 
linary proceeding must move not only without the benefit of discovery 
but also without the assistance of subpoena. If counsel is allowed to 
look at transcripts of investigations he may not keep possession of 
them, but must leave them in the custody of the Commission. Even 
more fundamental, the appellant does not know what the Securities 
Commission’s case is, and exactly what he is charged with. He has 
no idea what the essential points in issue are. 


This brings up the question of examinations for discovery, and, 
what the Americans call “prehearing conference.” Primarily, the 
Americans make effective use of the prehearing technique in agency 
hearings which are essentially disputes between private parties, but 
it is not used so extensively in accusatory proceedings, because of the 
principle against self-incrimination. However, where prehearing is 
used, it can compensate to a certain extent for the lack of an exami- 
nation for discovery procedure in that it eliminates the element of 
surprise from the hearing proper. It is conducted in a manner far less 
formal than an examination for discovery, and its purpose has been: 

to simplify the issues, provide for the exchange of exhibits and fix the 

time for such exchange, obtain admissions of facts and of the authenticity 
of specified documents, limit the number of expert witnesses, agree upon 

matters of which official notice can be taken .. .40 

This narrowing and defining of the issues cannot but be desirable. 
In hearings such as those before the Securities Commission, counsel 
would have an indication of what the important points at issue were, 
and would be able to direct argument to these points specifically 
instead of having to argue every point he can think of, as is the case 
at present. Also, effective use of prehearing techniques would cut 
down the time for adjournments that are required to deal with these 
technical problems. 


Prehearing, when used in such matters as contested applications 
for permits before the Ontario Energy Board might result in the 
parties concerned reaching some degree of agreement and settlement 
as to the issues contested, and thus eliminate much of the time that 
might otherwise be spent before the Board in argument. 


With these considerations in mind, it is recommended that pro- 
visions be made for the use of prehearing techniques before boards 
and commissions, whether they be boards exercising a prosecutory 


39 R.S.0. 1950, 351, s. 29(1): “Any person or company ... who is 
primarily affected - any such direction, decision, order or ruling may . 
——— a hearing and review by the Commission of the direction, decision, 
> = ruling.” 
Chas. S. Rhyne, Can You Try An Administrative Agency Case As You 
Doa ‘ae in Court? (1954), 40 A.B.A.J. 751 at p. 753. 
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function, as does the Securities Commission, or boards whose duties 
are only to weigh interests between private parties. Such prehearing 
machinery should be available under all these boards, but activated 
only upon the request of one of the parties. Upon request, the order 
for prehearing should then be written, as it is in the United States, 
by a member of the board, who subsequently conducts the conference, 
limiting its scope to those points and matters covered in the order. 
While provisions for examination for discovery as known in our civil 
courts might tend to formalize board hearings to too great a 
degree, it is suggested that a prehearing conference would be a more 
flexible instrument in achieving the desired elements of familiarity 
with the case to be met. 


A further point must be made with respect to the availability 
of transcripts taken in antecedent proceedings. As has been men- 
tioned, counsel before the Ontario Securities Commission do not have 
a right to obtain copies of transcripts for their own use, but must 
return them to the custody of the Commission. It is imperative that 
a person accused or brought into a disciplinary proceeding be entitled 
unqualifiedly to have access to evidence raised in an investigation 
which will be used against him. If as in the case of the Securities 
Commission counsel can examine such material in the chambers 
of the Commission, they would seem to be no logical reason why he 
should not be able to procure permanent copies of it at his own 
expense. 


The A.P.A. provides for such guarantees,*! parties being entitled 
to obtain copies of documents. In the case of non-public investigatory 
hearings, the witness or party may for good cause be limited to an 
examination of the official transcripts only, especially where the 
agency may be planning to launch a later criminal prosecution. But: 


parties should, in any case, have copies or an mperaty for inspection 
in order to assure that their evidence is correctly set forth, to refresh 
their memories in the case of stale proceedings, and to enable them to 
be advised by counsel. They should also have such copies whenever 
needed in legal administrative proceedings.42 


Subpoenas 


In general, those boards and commissions of the Ontario govern- 
ment that hold hearings are empowered by their enabling statutes 
to summon any person and require him to give evidence on oath.** 
An exception, in some respects, is the Ontario Securities Commission. 


41 Supra, footnote 11, s. 1066 (b). 


42 Report of the Committee on the Judiciary (1945), S. Doc. 752, 79th 
Cong. ist Sess., p. 19. 

43 See: The Ontario Highway Transport Board Act, 1955 (Ont.), c. 54, 
s. 8; The Ontario Municipal Board Act, R.S.O. 1950, c. 262, s. 41, provides that 
the Board has the powers of the Supreme Court in regard to the attendance 
and examination of witnesses, and the production and inspection of docu- 
ments; section 11(c) of the Racing Commission Act, R.S.O. 1950, c. 329, 
empowers the Commission “. . . to summon any witness by subpoena... and 
to require such person to give evidence on oath and to produce such docu- 
ments and things as the Commissioner deems requisite in any such hearing.” 








ies 
ng 
ted 


vil 


re 
ity 


ity 
en- 
ive 
ust 
lat 
led 
ion 
ies 
rs 


led 
ry 
the 
it: 


jon 
esh 


ver 


tes 
1,43 


on. 








1960] Required: An Administrative Procedure Act for Ontario 89 


The Securities Act*4 grants the Commission power to subpoena wit- 
nesses and documents on an investigation into violations of the Act. 
If there is an appeal from the Chairman’s ruling to the full Com- 
mission, there is no similar power. 


This conceivably might result in the Commission having available 
on the hearing of an appeal copies of documents obtained during 
its investigation, whereas the appellant would be unable to call 
witnesses unwilling to testify or produce documents on his behalf. 
The Commission could ask a reluctant witness to testify for an appel- 
lant who discloses that the former’s evidence is very valuable to him. 
However, such a demand would not have the force of law behind it, 
in the absence of a statutory subpoena power. 


To ensure that an individual appearing before a board, has the 
same access to subpoenas as that available to the board, a provision 
similar to that in the A.P.A. is required. Section 6(c) of the U.S. 
Act states: 


Agency subpoenas authorized by law shall be issued to any party upon 
request and, as may be required by rules of procedure upon a statement 
or showing of general relevance and reasonable scope of the evidence 
sought. Upon contest the court shall sustain any such subpoena or similar 
rocess or demand to the extent that it is found to be in accordance with 
aw, and, in any proceedings for enforcement, shall issue an order 
requiring the appearance of the witness or the production of the 
evidence or data. ... 


This section only applies to agencies having authority by statute 
to issue subpoenas. Thus, if applied to Ontario, the Ontario Securities 
Commission, lacking the subpoena power on appeals, would be unable 
to issue one to the appellant. Therefore, a clause giving particular 
tribunals the power of issuing subpoenas would be useful. Such a 
provision should encompass the Securities Commission and any other 
bodies possessing a great evidence-gathering advantage over the 
private party. 


The 1955 Hoover Commission Report on administrative proce- 
dure at the U.S. federal level, recommended that agencies be 
authorized to issue subpoenas for appearance of witnesses or the 
production of evidence in proceedings required to be determined after 
a hearing. The Commission followed the A.P.A. requirements by 
stating that subpoenas be issued impartially on a showing of general 
relevance and reasonable scope of the evidence sought. 


The person desiring the subpoena has the onus of showing that 
the evidence sought is relevant to the issues in the hearing. Any 
subpoenaed witness should be allowed to move before the agency 
that the subpoena be struck out or modified on the grounds that his 
evidence is not relevant to the matters in issue. 


44 Supra, footnote 39, s. 21(3). 
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It is noteworthy that the Franks Committee,* also recommended 
that parties in England have the right to apply to the tribunal for a 
subpoena. 


Legal Representation 


It is generally recognized that the right to legal representation 
before a tribunal is vital to the just adjudication of a case, and to 
the proper elicitation of the facts involved.** To our knowledge there 
is no effective bar to such representation before tribunals in Ontario. 
Nonetheless, as a necessary safeguard, it should be entrenched as a 
part of administrative procedure. 


In England, where tribunals are more numerous than in this 
country, and exercise a wider variety of functions, there may be 
some qualification to representation before certain boards. In some 
cases, representation is only allowed on permission of the tribunal con- 
cerned; in other cases it is not allowed at all. The Franks Committee 
recommended that such a right be curtailed only in the most 
exceptional circumstances, and also, that when a citizen was denied 
counsel before a board, the government department appearing against 
him should also be so denied.*? 


The basic arguments in favour of permitting counsel rest on 
two considerations. Firstly, in presenting his case, the average man 
is unable to distinguish between evidence and argument, and this 
results in a less effective delivery of the case.4® Someone of experi- 
ence speaking on a party’s behalf can do much to present the case 
in a more successful manner, Secondly, it is almost impossible for 
a layman to cross-examine witnesses effectively. If a right of cross- 
examination is given, it follows that a means of its effective imple- 
mentation should be given as well. 


The right to legal representation should not be limited so as to 
qualify only lawyers to appear. As in England, any person capable 
of representing a party should be able to appear. Particularly, we 
refer to such persons as trade union representatives who are skilled 
in presenting workmen’s cases before the Labor Relations Board and 
the Workmen’s Compensation Board. 


45 Supra, footnote 6, para. 92 states: “In some cases, an applicant may be 
handicapped by the absence of some oral evidence or document, and we 
recommend that applicants should have the right to apply to the tribunal in 
such cases for a subpoena. The issue of a subpoena should, however, be in 
the discretion of the tribunal and under its authority.” 

46 Robson, Justice and Administrative Law, 3rd ed. (London, Stevens and 
Sons Ltd., 1951) at p. 579; supra, footnote 11, paragraphs 83 to 88, and 
paragraph 197. 

47 Supra, footnote 6, para. 88 and para. 409 No. 15. 

48 (1957) 121 J.P. 670, at p. 671. 

— F. H. Lawson, Submission, Minutes of Evidence, supra, footnote 
=. , 
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Evidence 


Tribunals are resorted to for their expeditiousness, expertise, 
and relatively low cost. These advantages over a court of law are due 
in part to their informality. But: 

. . . informality without rules of procedure may be positively inimical 

to right adjudication, since the proceedings may well assume an un- 

ordered character which makes it difficult, if not impossible, for the 
tribunal properly to sift the facts and weigh the evidence.50 

Therefore, statutory rules of procedure to guide the tribunal in 
hearing the evidence are required. The most significant problems to 
be met by those rules are: 


1) On whom lies the burden of proof? 

2) Should the Common Law exclusionary rules of evidence be 
applied? 

3) Should there be full opportunity to answer a case by cross- 
examination and rebuttal evidence? 


1. Burden of Proof 


The person seeking to alter the status quo should open the 
hearing and have the burden of proof. Thus, on an application for 
a licence, the onus would be on the applicant to demonstrate his 
merits to the tribunal. Where a tribunal conducts a hearing con- 
cerning the revocation of a licence, the burden would rest on the 
party advancing evidence against the licencee, since the attacker is 
seeking to disturb the status quo. 


2. Common Law Rules of Evidence 


Occasionally, the enabling statute will provide that the Board 
is not bound by “the legal or technical rules of evidence”.*1 This has 
been interpreted in Ontario so as to allow the tribunal to admit 
hearsay evidence.52 However, where a tribunal was expressly freed 
by statute from the legal rules of evidence in relation to one of its 
functions, it was held that the exclusionary rules applied to its other 
functions.53 On the other hand, where the statute had no provision 
as to procedure, the admission of hearsay by the Lieutenant-Governor 
in Council of British Columbia, was not necessarily incompatible with 
the judicial nature of the inquiry. 


These cases illustrate the uncertainty existing in Canada as to 
whether tribunals should admit hearsay. The courts have been com- 
pelled to deal with each case on its merits, rather than formulating 
a general principle. Accordingly, the question proposes itself, should 


50 Supra, footnote 6, para. 64. 
51 Securities Act, R.S.O. 1950, c. 351, s. 29(3). 
52 Supra, footnote 24. 
53 Clarke v. Chutorian and Orloff, [1952] 5 W.W.R. (N.S.) 207. 
ais “aa en and others v. Esquimalt and Nanaimo Railway Co., [1922] 1 
55 For the viewpoint of a writer who advocates its admission, see Profes- 
sor Kenneth Culp Davis, Evidence, 30 N.Y.U.L. Rev., p. 1309. 
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tribunals be permitted to act on hearsay? Frequently hearsay is the 
best evidence available. To refuse to accept it may result in there 
being little or no evidence available on an important issue. 


Among those who advocate the admission of hearsay, the most 
common expression used is “admit it for what it is worth.” Some 
hearsay is worthless. Yet hearsay is relied on by responsible people 
in their everyday affairs and the degree to which a person acts on 
hearsay depends on his appraisal of its worth. The Model State 
Administrative Act focuses on the reaction of the individual, in 
prescribing a test for the admission of evidence. Section 9(1) states: 


Agencies may admit and give probative effect to evidence which pos- 
sesses probative value ee ee by reasonable prudent men in 
the conduct of their affairs. ... They may exclude incompetent, irrelevant, 
immaterial, and unduly repetitious evidence. (italics ours.) 


If incompetent evidence means hearsay, then the agency is 
given a discretionary power to admit or exclude such evidence. 


On this point, Section 7(c) of the A.P.A. provides: 


Any evidence, oral or documentary, may be received, but every 
agency shall as a matter of policy provide for the exclusion of immaterial 
and unduly repetitious evidence and no sanction shall be imposed or 
rule of order be issued, except as supported by relevant, reliable, and 
probative evidence. ... 


The words “any evidence” indicate that the common law rules are 
not to apply. Hearsay is admissible if it is material. Every decision 
is to be based on relevant, reliable, and probative evidence. 


Professor Kenneth Culp Davis, a leading American writer on 
Administrative Law, has suggested in connection with the question 
whether a tribunal should admit hearsay that: 


Hearsay is sometimes better than no evidence. The reason for the 
hearsay rule is that cross-examined evidence is usually better than hear- 
say. The hearsay rule fails to take account of circumstances in which 
the only choice presented is between making a finding on the basis of 
no evidence and Se ae hearsay so as to give it such 
weight as it may deserve. en this is the choice, I think the tribunal 
should be allowed to inquire whether the particular hearsay is in the 
particular circumstances the kind of evidence on which responsible 
persons would rely in serious affairs.56 


Elsewhere in his article, he points out that the leading scholars on 
evidence assert that the jury trial rules are not suited to the adminis- 
trative process where the arbiter of facts has special qualifications 
for deciding factual questions. 


Therefore, subject to certain safeguards, hearsay should be 
admissible. The following conditions are designed to prevent an indis- 
criminate use of this “legally incompetent” evidence. If followed, 
the so-called evils of hearsay will be minimized: 1. the hearsay evi- 


56 Ibid, p. 1333. 
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dence must be of probative value; 2. hearsay evidence should be 
received only if inconvenience or impossibility preclude the presence 
of the declarant. The more important the evidence, the greater should 
be the degree of inconvenience before hearsay evidence is admitted. 
The necessity for this second requirement will be more apparent 
when we discuss the right to cross-examine. 


Should a decision based entirely upon hearsay evidence be 
upheld, or should it be necessary that the decision have some “legal” 
evidence to support it? This problem remains a great source of con- 
tention in American administrative law. The U.S. “Residuum Rule” 
was formulated by the New York Court of Appeal in Carroll v. 
Knickerbocker Ice Co.5* The court there held that even when an 
agency is not bound by the ordinary rules of evidence because of a 
statute, there must nevertheless be a residuum of legal evidence to 
support the claim before an award can be made; the court can inquire 
whether there was sufficient competent evidence to support the 
administrative finding. 


Decisions can be found in the United States for and against 
this doctrine. The A.P.A. and the Model State Act fail to state 
whether hearsay evidence alone can support a finding. In Canada a 
Crown grant issued to a settler’s executor by the Lieutenant-Governor 
in Council has been upheld even though the decision to make the 
grant was based entirely upon hearsay evidence.*® 


It is suggested that the cogency of the probative value of the 
evidence determines whether hearsay alone can be the basis of a 
decision. Where all the circumstances, and the evidence taken 
together, inevitably lead to a particular conclusion, then that conclu- 
sion should be given effect to even though the evidence on which it 
is based is entirely hearsay.®® 


3. Cross-Examination and Rebuttal Evidence. 


Without the right to cross-examine witnesses and to present 
rebuttal evidence, there cannot be a real hearing. This was recog- 
nized by Lord Loreburn in Board of Education v. Rice, where he 
said that the tribunal could 


. .. Obtain information in any way they think best, always giving a fair 
opportunity to those who are parties in the controversy for correcting or 
contradicting any relevant statement prejudicial to their view.®° 


57 218 N.Y. 435, 113 N.E. 507 (1916). 


58 Supra, footnote 54. 

59 A test enunciated by Judge Learned Hand in National Labour Rela- 
tions Board v. Remington Rand Inc., 94 F. 2d 862, at 873, (2nd Circ. 1938), cer- 
tiorari denied, 304 U.S. 576 (1938), has been followed occasionally in the United 
States. Dealing with a statute providing that in a jen gpee before the 
N.L.R.B., the rules of evidence prevailing in courts of law or equity should 
not be controlling, Judge Hand stated, “that mere rumour will not serve to 
‘support’ a finding, but hearsay may do so, at least if more is not conveniently 
available, and if in the end the finding is supported by the kind of evidence 
on which responsible persons are accustomed to rely in serious affairs.” 


60 [1911] A.C. 179, at p. 182. 
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Cross-examination, the device employed to check the accuracy 
of the witness’ testimony, is a cherished part of our legal process. 
It is 

the greatest legal engine ever invented for the ascertainment of the 

truth.61 

However, where the Lieutenant-Governor in Council of British 
Columbia refused in a proceeding of a judicial character to allow a 
party, about to be deprived of his property, to cross-examine or 
adduce rebuttal evidence, the Privy Council held there was no failure 
of natural justice. The decision can be justified only on the basis 
that the statute, under which the hearing was held, permitted the 
Lieutenant-Governor in Council to find as a question of fact that there 
was sufficient evidence whose weight would not be diminished either 
by cross-examination or by the production of further evidence in 
rebuttal. The Globe Case® has affirmed the right to cross-examine in 
a judicial proceeding. There is no doubt that this right should be in- 
cluded in any act on administrative procedure. 


The admission of hearsay evidence and the right of cross- 
examination may be incompatible. Frequently the hearsay is in the 
form of a letter written by an individual who is unable to appear 
in person. The opposite party cannot cross-examine a letter. The 
introduction of letters and other documents without the presence of 
the writer may erode the right of cross-examination. Similarly, a 
frequent use of a witness to testify as to what the declarant told 
him could have the same effect. The witness can only be cross- 
examined on the accuracy of his recollection of what the declarant 
told him, and not as to the truth of the facts. 


The conflict between hearsay and the right to cross-examine is 
demonstrated in Southern Stevedoring Co. v. Voris et al.®4 The 
Longshoremen’s and Harbour Workers’ Compensation Act provided 
that in conducting a hearing the Deputy Commissioner was not to 
be bound by the common law rules of evidence. At the compensation 
hearing in question, the issue was the cause of a worker’s injury. 
Letters from two doctors as to the source of his injury were admitted. 
Admission of the letters prevented the company from cross-examining 
the doctors as to their findings. The two doctors resided in the city 
where the hearing took place. The United States 5th Circuit Court 
of Appeal upheld the objection of the company and ordered a new 
hearing. The court held that even under the liberal provisions of the 
Act, it could not sanction what had occurred. 

. .the more liberal the practice in admitting testimony, the more 


imperative the obligation to preserve the essential rules of evidence by 
which rights are asserted or defended.65 


61 Wigmore, The Law of Evidence 2nd ed. (Boston, Little, Brown & Co., 
1935) Vol. 1, p. 36. 

62 Supra, footnote 54. 

63 In re Toronto Newspaper Guild and the Globe Printing Company, 
[1951] O.R. 435, [1952] O.R. 345, [1953] 2 S.C.R. 18. 

64190 F. 2d 275, (1951). 

65 Ibid, p. 277. 
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The A.P.A. guaranteed the opportunity to cross-examine witnesses. 
The Compensation Act’s provision 


does not, indeed it could not, dispense with a right so fundamental in 
Anglo-Saxon Law as the right of cross-examination. 66 


The company was entitled to ascertain in cross-examination whether 
there were any additions or explanatory facts, and to test the knowl- 
edge and competence of the witnesses and the basis of their pro- 
fessional opinion. 


The case does not stand for the proposition that hearsay evidence 
should always be excluded. Rather, it supports our earlier recom- 
mendation that hearsay be admitted only when it is inconvenient 
or impossible to have the declarant testify. Since the doctors’ evi- 
dence was directed to the central issue of the hearing, and since they 
resided in the locality, there was no reason to exclude the right of 
cross-examination and permit their hearsay. The more important the 
evidence, the greater should be the effort to produce the declarant.® 


When the Ontario Municipal Board had the jurisdiction to grant 
certificates of public necessity and convenience, after a hearing, to 
transport firms and truckers, letters were received from shippers 
throughout the province, and other interested parties, reciting their 
need for service; although hearsay the letters were admitted in 
evidence. It would have been inconvenient for the writers to testify, 
and, in any case, their evidence did not carry much weight.®* These 
circumstances fulfill the requirement for admitting hearsay. In such 
a situation the inability to cross-examine does not work a hardship. 


Decision Based On The Transcript 


American administrative terminology attaches a wide meaning 
to the term “the record”; the Canadian and English practice is to 
attach a narrower meaning to the term.® In terms of Ontario practice, 


66 Ibid, p. 277. 

67 The Virginia Statute on Administrative Procedure emphasizes the 
desirability of the presence of the declarant or the original document. Va. S. 
Code Ann., s. 9-611(a) (Supp. 1954) states: “all relevant and material evidence 
shall be received, except that: ... (2) hearsay shall be received only if the 
declarant is not readily available as a witness; and (3) ... any evidence of 
the contents of a document shall be received only if the original is not readily 
available. In deciding whether a witness or document is readily available the 
agency shall balance the importance of the evidence against the difficulty 
of obtaining it, and the more important the evidence is the more effort should 
be made to produce the eye-witness or the original document.” 

68 See: The Law Society of Upper Canada, Special Lectures 1953, Admini- 
strative Tribunals (Toronto, Richard de Boo Ltd.), pp. 60-1. 

69 On a motion for certiorari, the record is brought up to the High Court, 
where the decision is either quashed or upheld. One of the grounds for certio- 
rari is an error of law appearing on the face of the record. It is at this 
point that the meaning of the word “record” becomes important. The defini- 
tion determines where the Court can look to find the error of law. In R. v. 
Northumberland Compensation Appeal Tribunal, Ex Parte Shaw, [1952] 1 
K.B. 338, Denning L. J., stated at p. 352, “. .. I think the record must contain 
at least the document which initiates the proceedings; the pleadings, if any; 
and the adjudication; but not the evidence, nor the reasons, unless the tribu- 
nal chooses to incorporate them. If the tribunal does state its reasons, and 
those reasons are wrong in law, certiorari lies to quash the decision.” 
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the record consists of the documents initiating proceedings and the 
document recording the decision. The United States concept includes 
the entire transcript of the testimony and the exhibits, together 
with all papers filed in the proceeding. 


The A.P.A. requires that the decision be based on the record. 
This assures a party appearing before an agency that the decision 
rendered will be based entirely upon the evidence given during the 
proceedings. He need not worry that the agency will consider, in 
making its order, matters not adduced in evidence during the hearing. 


It is suggested that this decision-reaching process be adapted 
to the Ontario scene. The record, as we know it, should be retained 
for certiorari purposes, but the transcript of the evidence taken 
should form the exclusive basis on which the decision is made. To 
ensure “the sanctity of the transcript”, the tribunal would be com- 
pelled to inform the party of the policy considerations that play a 
role in its decision. Once the tribunal’s general policy on a particular 
topic is made a part of the transcript, the party appearing can point 
out how a decision favourable to him will perpetuate that policy. 


A New York State administrative expert has emphasized the 
exclusiveness of the record. He advocated that nothing be taken into 
account by the administrative tribunal in reaching its decision that 
was not introduced in some manner into the record of the hearing.”° 


Section 9(2) of the Model State Administrative Act follows these 
dictates: 


All evidence, including records and documents in the possession of 
the agency of which it desires to avail itself, shall be offered and made 
a part of the record in the case and no other factual information or 
evidence shall be considered in the determination of the case. 
By substituting “transcript” for “record” in this clause, Ontario 
could have a requirement of like effect. The underlying motive for 
this provision is that the decision should not rest on information 
outside the transcript, for this would be information which the 
parties have had no opportunity to test for trustworthiness and to 
explain or rebut. 


Re Fairfield Dairy and The Milk Control Board of Ontario™ 
affords an illustration of an Ontario court upholding this principle. 
At a hearing before the Board, the dairy was charged with supplying 
customers who had not paid in advance. This was contrary to the 
regulations. The Chairman refused to furnish the names and addresses 
of any person so supplied. The dairy argued that a hearing under 
the relevant legislation meant one where the dairy charged had an op- 
portunity to hear the evidence against it. The court agreed and held 
there was no hearing where the evidence in support of the charge is 


70 Benjamin, Administrative Adjudication in the State of New York, p. 


207. 
71 [1942] O.W.N. 579. 
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not adduced. If the evidence is not revealed, the alleged offender is 
incapable of presenting a case in rebuttal.’ 


This administrative tenet has prevented an American court from 
following the Arlidge case™ in regard to a report which was from a 
subordinate hearing officer and was prepared for the benefit of the 
agency. Whereas the House of Lords in the Arlidge case held that 
non-disclosure of an inspector’s report of a local inquiry did not 
cause the Local Government Board to violate the rules of natural 
justice, the Supreme Court of New Jersey, in Mazza v. Cavicchia,™ 
held that the failure of an agency to reveal a subordinate’s report 
vitiated the statutory right to a hearing. The New Jersey court felt 
that an agency decision based on a secret report violated a private 
party’s right to have a decision based only upon materials which he 
knows about and is given an opportunity to meet; such a report must 
be revealed and made part of the record so as to give the party an 
opportunity of controverting the findings of fact, conclusions of law, 
and recommendations made therein, and only after the report’s dis- 
closure could the agency use the report as an aid in reaching a 
decision. 


The hearing by a subordinate officer of the agency, a fundamental 
part of English and American administrative practice, is not the 
custom in Ontario. Here, the administrative tribunal that makes the 
decisions holds the hearing itself. Yet the Mazzo v. Cavicchia case 
is important in our jurisdiction because it is based on the principle 
against ex parte evidence. This principle was the crux of the decision 
in Errington v. The Minister of Health. The Minister, after holding 
an inquiry, received ex parte statements from one party to the contro- 
versy. No opportunity was afforded the plaintiff to contest the evi- 
dence adduced in his absence. This was held to be contrary to natural 
justice. 


The procedure act would require that nothing be used as evidence 
unless it formed a part of the transcript. The parties would then be 
cognizant of the materials on which the tribunal could base its 
decision. 


There are some facts that need not be proved. In a court of law, 
the judge takes judicial notice of facts that are common knowledge 
and indisputable. In the United States, the administrative law 
counterpart of judicial notice is “official notice.” The difference 
between the two is that an administrative tribunal, because of its 
expertise and research in a particular field, has at its command facts 


72 For other cases on the right of the party to see the evidence that the 
tribunal has access to, see: R. v. Archbishop of Canterbury; Ex Parte Morant, 
[1944] 1 K.B. 282; R. v. Architects’ Registration Tribunal, Ex Parte Jagger, 
[1945] 2 All E.R. 131; Memorial Gardens v. Colwood Cemetery Company, 
[1958] S.C.R. 353. 

73 [1915] A.C. 120. 

74 (1954), 105 A. 2d. 545 (N.J.). 

75 [1935] 1 K.B. 249. 
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less well known and less undisputed by the community than those 
that may be judicially noticed. American courts have permitted 
official notice to be taken of information in the agences’ files, or 
otherwise readily accessible. All facts so noticed are communicated 
to the parties, who are afforded an opportunity to refute them and 
challenge their veracity. The A.P.A. requires that the agency state 
in its decision that it has taken notice of material facts not appearing 
on the record. Any party can then contest the facts noticed and 
attempt to persuade the agency to reach another conclusion. The 
Model Act’s provision is probably better in that the agency informs 
the parties during the hearing that it is taking notice of certain 
technical or scientific facts within its specialized knowledge; the 
parties can immediately controvert the facts so noticed. 


Length of Proceedings 


Frequent adjournments and other time-consuming delays pro- 
long proceedings in some cases far beyond the time required to reach 
a just decision. A provision to the effect that every tribunal should 
proceed with reasonable despatch to conclude any matter presented 
to it, but that due regard be had for the convenience and necessity 
of the parties, is included in the A.P.A. A similar stipulation would 
serve as a necessary guide to Ontario administrative tribunals. 


Reasoned Decisions 


Our final comment on the hearing itself rests on the practice of 
tribunals giving reasons for their decisions. There is such a uniform 
and widespread support for this practice that we can but repeat what 
has been said before.” Prof. Schwartz comments that 


the obligation to give a reasoned decision is a substantial check upon 
the misuse of power. The giving of reasons serves both to convince those 
subject to decisions that they are not arbitrary, and to insure that they 
are not, in fact, arbitrary. 


To this end, the decisions should be based on evidence contained in 
the transcript, and not on independent material. 


The Gordon Report says that 


It is a general presumption that the quality of decisions cannot 
but be favourably affected. The practice tends to exert a discipline on 
the process » ae a decision is reached. And, at the very least, the 
decision will made to appear less arbitrary. Where the policy is not 
settled, or must in the nature of things change from time to time, the 
existence of a record of reasoned decisions, if regarded as the agency’s 
jurisprudence, might tend to harass its work. It might be charged with 
inconsistency. But where inconsistency is not improper, we would regard 
this as 6 pane charge than that the agency was wielding its power in 
the dark. 


76 Supra, footnote 3, at p. 29; supra, footnote 6, para. 98; swpra, footnote 
12, Minutes of Evidence, p. 1020, and (1957), 35 Can. Bar Rev. at p. 769. 

77 Supra, footnote 12, Minutes of Evidence p. 1020, and (1957), 35 Can. 
Bar Rev. 767. 

78 Supra, footnote 3, p. 29. 








>- 
h 
ld 


ld 








1960] Required: An Administrative Procedure Act for Ontario 99 


The Americans have seen fit to provide a requirement for 
reasoned decisions.7? And, in line with the comment of the Franks 
Committee that it was 


convinced that if tribunal proceedings are to be fair to the citizens, 
reasons should be given to the fullest practicable extent... ,80 


section 12 of the Tribunals and Inquiries Act was passed, and it 
provides: 

It shall be the duty of the tribunal or Minister to furnish a state- 
ment, either written or oral, of the reasons for the decision if requested, 
on or before the giving or notification of the decision, to state the 
reasons.81 
It is our opinion that as reasons are salutory to good decision- 

making, they should be given in all instances, whether requested by 
the parties or not. Those tribunals not adhering to this practice should 
accordingly be compelled to do so. 


Rule-Making 


Under the American Act a distinction is drawn between the 
adjudicatory functions of an agency and its rule-making power.*? 
Although comment on rule-making powers is not within the scope 
of any recommendations we way have for an administrative proce- 
dure act, we nonetheless feel some mention should be made of their 
exercise. 


Before such power is exercised, there is a desire that there be 
some antecedent publicity and consultation with the parties con- 
cerned. This was the purpose of section 4 of the American Act, 
which required general notice of proposed rule-making to be published 
in the Federal Register: 


Said notice is to include: (1) a statement of the time, place, and 
nature of the rule-making proceedings; (2) reference to the authority 
under which the rule is proposed; and (3) either the terms or substance 
of the proposed rule or a description of the subjects and issues involved. 
The agency must then afford interested persons the opportunity to parti- 
cipate in the rule-making through submission of written data, views, or 
arguments, and all relevant matters so presented must be considered by 
the agency.83 


From these requirements are excepted interpretive rules, 
general policy statements, and rules of agency organization, proce- 
dure, and practice. Under the public rulemaking procedures the 
agencies must, in addition to publication of notice, confer with in- 
dustry advisory committees, consult organizations, hold informal 
hearings, and take other similar steps to keep abreast of public 
desires. 


79 Supra, footnote 11, s. 1006 (d). 

80 Supra, footnote 6, para. 98. 

81 Supra, footnote 9. 

82 Supra, footnote 11, s. 1003, 1958 Code. 
83 Supra, footnote 21, p. 48. 
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Somewhat similar terms for such prior notice were also found 
in the former English Rules Publication Act, 1893,84 which was super- 
seded by the Statutory Instruments Act, 1946.85 The 1946 Act 
curiously did away with the provisions for prior notice of rule-making. 


With the increased scope of government activity and control in 
the fields of private industry, it becomes more and more desirable 
for the industries concerned to have notice of rule-making that will 
affect their operation. Parliamentary enactments are subject to public 
scrutiny and open debate, and interested parties can make represen- 
tations to their members in the legislature. However, the enactment 
of broad, general statutes which set no standards, but merely provide 
for the Lieutenant-Governor in Council to make regulations 


to carry out effectively the intent and purpose of this act86 


places an extensive power in the hands of the delegatee drafting the 
regulations. We do not suggest that this process was adopted to 
facilitate secretive rule-making, but rather to enable a government 
department to deal with rule-making matters in a speedy and efficient 
manner. 


In the absence of any statutory requirements, what is the prac- 
tice in Ontario? An example of rule-making procedure may be seen 
in the circumstances surrounding the passage of Regulations 36/60 
under the Public Commercial Vehicles Act.’ Circular notices were 
sent out to all interested members of the trucking industry, and their 
representatives had several meetings with the Department of Trans- 
port in order to discuss and straighten out the details of the proposed 
regulation. Although the finished product was not entirely satis- 
factory to all parties, at least an opportunity had been provided for 
open discussion of the proposals, and the areas of disagreement were 
known to all parties concerned. 


Some practice, from the point of view of the citizen affected, is 
unquestionably laudable. But is it the general practice? Most govern- 
ment officials, when approached on this subject, are emphatic that 
it is. They say that regulations dealing with the public are made 
to cover problems existing outside the government and therefore are 
relatively ineffective unless they take full cognizance of the public’s 
requirements. The officials convey the impression that the practice 
of providing for the hearing of the opinion of the public on proposed 
rules is a standard, though not formally required, procedure. How- 
ever, this is directly contrary to the situation as reported in the 
Gordon Report, where the following submission made to the Com- 
mittee is reproduced: 


8456 and 57 Vict. c. 66. 

859 and 10 Geo. 6, c. 36. 

86 The Tourist Establishments Act, R.S.O. 1950, c. 393, s. 2(1)(p). 
87 The Public Commercial Vehicles Act, R.S.O. 1950 c. 304. 
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On the other hand, the proceedings through which regulations are 
established are not public. Unless the Government makes some pre- 
announcement, which is unusual in Ontario, there is no advance knowl- 
edge of the contents of regulations prior to their publication in the 
Ontario Gazette. As a result, opportunity is not given for public discus- 
sion and the presentation of representations by those affected until after 
the regulations have become law.88 

We can only conclude that no matter what the Government may 
feel its practice is in this respect, the public concerned is far from 
convinced of its adequacy. The recent example set by the Department 
of Transport is only a single instance of progressive and responsible 
rule-making. Such practice should be all encompassing, and be com- 
pulsory for all Government departments, boards, and commissions 
faced with the responsibility of making regulations directly affecting 
the public. 


Any projected Ontario administrative procedure legislation 
should contain, as does the United States Act, a section imposing a 
duty on these departments to give official notice of their proposed 
rule-making activity. Such notice should be printed in the Ontario 
Gazette, and should state the times and places where representations 
may be made by interested parties. In addition, it would seem desir- 
able that letters or circulars be sent out to those members of the 
public most directly concerned with the proposed regulations. It is 
far more effective to initially draft a regulation that complies as 
closely as possible with general requirements than to pass one “ex 
parte” and then have to revise it to fit the circumstances as they are 
found to exist. 


88 Supra, footnote 3, at p. 18. 








Signatures by Procuration and Section 51 of 


The Bills of Exchange Act’ 


STANLEY TAUBE * 





Modern commercial practices, reflecting an ever-increasing 
political, social, and economic tendency towards the delegation of 
duties, often occasion one person to sign a negotiable instrument on 
behalf of another. The authority to sign may or may not be given 
by written instructions or by formal power of attorney. Where the 
person signing indicates by the form of the signature that he is 
signing in pursuance of authority given him by a principal, the 
signature may be called a signature by procuration. 


Section 51 of the Bills of Exchange Act provides that: 


A signature by procuration operates as notice that the agent has but a 
limited authority to sign, and the principal is bound by such signature 
only if the agent in so signing was acting within the actual limits of his 
authority. 
This section would appear to exclude the principle of ostensible or ap- 
parent authority, which is based on estoppel—namely, if a third party 
acts and changes his position as a result of relying on the appearance 
of the agent’s authority created or permitted by the principal, the 
principal is estopped from denying the agent’s authority.2 Thus, 
where an agent signs for a principal there are two principles to be 
considered with regard to documents within the scope of the Bills of 
Exchange Act: 1. the principle of ostensible authority based on 
estoppel and not dependant on the actual delegated authority; 2. the 
principle contained in section 51 to the effect that the signature by 
procuration operates as notice to the third person, and the principal 
is bound only if the agent is within “the actual limits of the 
authority”. 


Let us examine the most common forms of signatures whereby 
an agent signs a negotiable instrument for a principal to see which 
types of signature come within section 51. 


* Mr. Taube is in the third year at Osgoode Hall Law School. 

1RS.C., 1952, c. 15. 

2¥For a discussion of the relation between apparent authority and estop- 
pel and of the possibility that the two principles are to be distinguished, see 
Powell, The Law of Agency, (London, Pitman, 1952), at pp. 50-62; Wright, 
1 Toronto L.J. 17, at p. 42; A.R.L.A., §159e. 
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When an agent (A) signs a document within the scope of the 
Bills of Exchange Act for a principal (P), the following represent 
the most common forms used: 


(a) “P by procuration A” 
(b) “P per pro A” 

(c) “P by his attorney A” 
(d) “P by his agent A” 
(e) “Aon behalf of P” 


(f) “p per A” 
(g) “P p.p. A” 
(h) “p p. A” 


Some of these eight forms might in practice be interchanged by 
a commercial agent, as, for example, (b) and (f). This might be 
done because the agent was signing very hastily, or simply because 
it would not ordinarily occur to an agent that different consequences 
might flow from the form of wording used. However, it was held 
in Kreditbank Cassel v. Schenkers® that the cases in which a third 
party is put on inquiry are cases: 

where the form of signature shows a special and limited authority, as 


‘per procuration’ or under power of attorney, and excludes cases of a 
general authority, as ‘A for B’. 


A case suggesting that the law may be otherwise is Smith v. M’Guire.* 
In that case the defendant, when he went to live in London, left 
his brother M. in charge of his business at Limerick. The defendant’s 
name remained over the door of the business establishment. For 
three years M. chartered ships and purchased quantities of oats 
on account of the defendant. In 1858 M. chartered a ship to carry 
a cargo, and he signed the charter-party “per procuration”. The 
defendant lost an action brought against him for not loading a 
cargo pursuant to the charter-party. In an application for a new 
trial it was held that it was properly left to the jury at the trial 
to say whether the defendant had allowed M. to act as his general 
agent, and if so, the defendant was liable even though M. might have 
exceeded his authority. Pollock C.B., in the course of giving his 
decision, denied that there was a distinction between the two types 
of signatures; he said at page 560: 


I think it makes no difference whatever whether the agent acts as if 
he were the principal, or professes to act as agent, as by signing ‘A.B., 
agent for C.D.’ The expression ‘per procuration’ does not always 
necessarily mean that the act is done under procuration. All that it in 
reality means is this, ‘I am an agent not having any authority of my 
own’. 


It is rather difficult to accept this part of the judgment, which seems 


to indicate that the form of signature is not important. Dean Fal- 
conbridge in his book Banking and Bills of Exchange® suggests that 


3 [1926] 2 K.B. 450 at p. 461 per Wright J. 
4 (1858), 3 H. and N. 554, 157 E.R. 589. 
56th ed. (Toronto, Canada Law Book Company, 1956), at pp. 572-3. 
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the Smith case was decided on the basis of holding out, and there- 
fore the portion of the judgment destroying the distinction between 
the two types of signature was unnecessary to the decision. 


Another case dealing with the suggested distinction in types of 
signatures is O’Reilly v. Richardson® where Pigot C.B. said at page 
80: 

Although it was argued strenuously before us that the acceptance by 

‘Thomas Popple, for Richardson and Son,’ imported the same thing as an 

acceptance by ‘procuration of Richardson and Son,’ and must abide the 
same rule, yet no authority was cited in support of this alleged analogy; 
and the reason of the rule, as expounded in the authorities in which it 
has been applied, appears to me very plainly to negative any such 
analogy. The words ‘by procuration’ are construed as importing a 
reference to a special and limited authority. The words ‘for Richard- 
son and Son’ refer to no special or limited authority; ... 

Counsel did refer to Stagg v. Elliott? which discusses the Smith case. 

In the argument in the Stagg case, Erle C.J. at page 377 offered 

little help by saying: 


Smith v. M’Guire is a very peculiar case. 


The court in the Stagg case gave judgment against the third party 
because the signature was one by procuration. Keating J. specifically 
said he did not feel that Smith v. M’Guire was incorrectly decided. 


Ulster Bank v. Synnott® is often cited when the two types of 
signatures are discussed. The question in that case involved a bill 
of lading endorsed by the agent “p. Black and Naschitz’. Counsel 
argued that this form of endorsement was not the regular “per pro” 
endorsement, and was so irregular as to render the endorsement 
inoperative. The court suggested that a simple “p’”, “pro”, or “for” 
expressed an authority generally, and “per pro” or “p.p.”’ expressed 
an authority created by procuration or power of attorney. However, 
the real basis for the decision was that the endorsement was quite 
proper, and the bank had only the duty to see that the documents 
professed to answer the description contained in the instructions 
given to the bank; the bank need not inquire into the agent’s author- 
ity. It had been contended that the bank was authorized to accept 
bills on receipt of bills of lading, and this meant that the bills of 
lading must be endorsed to the bank. If the bills of lading were 
endorsed by an agent, it was argued that the bank must inquire if 
he has authority. The question was whether there could be an 
endorsement by an agent, and it was unnecessary to discuss different 
types of endorsements by agents. 


The case law would generally appear to indicate that the form 
of the signature is important, and different legal consequences can 
attach to different wordings. It might be argued that there is no 
basis for distinguishing between the treatment of different types of 
signatures, and that any of the eight examples mentioned earlier 


6 (1865), Ir. C.L.R. 74. 
712 Com. B., N.S. 373. 
8 (1871), 5 Ir. R. Eq. 595. 
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should be governed by the ordinary principles of ostensible authority. 
But the wording of section 51 appears to favour, from the principal’s 
standpoint, certain types of signatures. This is the present state of 
the authorities on this problem. What is to be regretted is that 
nowhere is there a clear indication of exactly which forms of signa- 
tures come within section 51. The cases, at most, deal with two or 
three examples, and many of the common forms have never been 
commented on judicially. In order to remedy this situation, section 
51 should be expanded to include a list of exactly which signatures 
are within it. Further, inasmuch as the question as to whether 
the authority has to be written in order to be within the section 
does not appear to have been dealt with, the new section 51 should 
specify the form of authority that will place a signature, signed in 
pursuance of that authority, within section 51. Naturally it would 
be impossible for the section to cover every eventuality, but the 
courts would at least have more to help them than is available now, 
and commercial agents and third parties dealing with agents would 
be able to use the section as a guide in their business transactions. 
This would result in the clarification of what is at present an 
unsettled field of commercial law. 











The Bulk Sales Act 1959 ' 


MEYER FELDMAN * 





Generally speaking the changes made in the new Bulk Sales Act 
by the learned draftsman? were intended to overcome the inherent 
mischiefs of the former Act. The main portion of this article will 
be devoted to analyzing some of these changes to ascertaain whether 
the intentions will in fact be realized. Has the Act been drafted 
clearly so that a court of law will be able to interpret it without 
difficulty? Two questions must be asked: how will a court of law 
interpret the changes made;* are the changes adequate to remedy 
the former deficiencies? It is essential for an intelligent understand- 
ing of the questions raised in this article to keep in mind the fund- 
amental purpose of The Bulk Sales Act. Any evaluation of the 
effectiveness of the procedural and substantive aspects of the Act 
must be made in the light of its underlying purpose. 


It was stated by Mr. Justice Hodgins in McLennan v. Fulton® 
that: 


the aim of the [Bulk Sales] Act is to prevent a person, partnership or 
company disposing of his or its assets in bulk, and pocketing the money 
leaving creditors in the lurch. 


The 1917 Act provided that a sale of stock or fixtures shall be void as 
against creditors® of the vendor unless the buyer demands from the 


*Mr. Feldman is in the third year at Osgoode Hall Law School. 

11959 (Ont.) c. 9. 

2The writer wishes to acknowledge the assistance afforded him by Mr. 
Fred M. Catzman, Q.C., the draftsman of the new Act. For a more complete 
exposition on the Bulk Sales Act see the two articles written by Mr. Catzman 
in The Canadian Bar Journal: Can. B.J. 1:38, Apr. 1958, and Can. B.J. 3:28, 
Feb. 1960. 

3R.S.0. 1917, c. 33. 

4This involves the problem of statutory interpretation. Lord Simonds 
in Magor and St. Mellons R.D.C. v. Newport Corporation, [1952] A.C. 189 at 
191 stated, “The duty of the court is to interpret the words that the legisla- 
ture has used; these words may be ambiguous, but, even if they are, the 
power and duty of the court to travel outside them on a voyage of dis- 
covery are strictly limited: ...” This indicates that a court of law will hue 
strictly to the words in a statute and will not take into account what the 
legislature intended to say. ye specifically with the Bulk Sales Act the 
cases of McHugh v. Campbell (1922), 22 O.W.N. 463, and Bank of Montreal 
v. Ideal Knitting Mills Ltd. (1924), 55 O.L.R. 410 have held that the Act is 
to be construed ae. For a short but excellent article on statutory 
interpretation, see Willis, Statute Interpretation in a Nutshell (1938), 
16 Can. Bar Rev. 1. 

5 (1921), 50 O.L.R. 572, at p. 577. 

6It is submitted that the majority of affidavits sworn under the 1917 
Act were, in strict theory, false. This submission is based on the wording of 
the former section 2 which stated, inter alia, that “the affidavit shall con- 
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seller a list of all his creditors, both secured and unsecured. Subse- 
quent to this the buyer was obliged to notify the creditors of the 
impending sale. If the sale was to be attacked, the action had to 
be taken within sixty days of the date of the sale or of the date when 
the creditor attacking the sale first received notice thereof.’ 


The 1959 Act is basically the same in its aim and purpose. How- 
ever, the following changes in procedure are noteworthy. The seller 
must place a notice of the impending sale in the Ontario Gazette 
five days before the completion of the sale. This notice gives the 
buyer’s address and is intended to aid the trade creditors of the 
seller. The buyer is obliged, within five days after the completion 
of the sale, to file in the office of the clerk of the court the affidavits 
mentioned in section 12. If the Act is not complied with, the sale in 
bulk is voidable as against the creditors of the seller. The limitation 
period in which to attack a sale has been lengthened from sixty days 
to six months from the date of filing. 

The following sections of the Act will be examined: section 
1(d) (ii) dealing with the definition of stock; section 3 concerning 
judicial exemption; section 17 and other allied sections dealing with 
the problem of noncompliance with the Act and section 20 dealing 
with the limitation of actions. A possible amendment in connec- 
tion with auction sales will be suggested. Some of the other import- 
ant provisions of this Act will be considered in order to indicate how 
essential it was to have this new legislation. 


Stock 


In section 1(d) (ii) of the 1917 Act, stock was defined to include, 
inter alia, “The goods, wares, merchandise or chattels in which any 
person trades, or which he produces or which are outputs of, or of 
which he carries on any business, trade or occupation.” It was held 
in Bank of Montreal v. Ideal Knitting Mills Ltd.2 that this section 
would not extend to include equipment that had never been used by 
the seller in his business. There were dicta in that case to the effect 
that the section would not cover equipment once used in the business 
but which has ceased to be used there now.? To cover the situation 
of a seller ceasing to use the equipment and then selling it off sub- 
sequently, the definition of stock has been amended to read,?° inter 


tain the names and addresses of all the creditors of the vendor.” There is 
no distinction made as between trade creditors and ordinary creditors. The 
term “creditors” would therefore include not only trade creditors but also 
ordinary creditors of the vendor, such as a grocer, mortgagee on his home, 
dentist, and so on. Section 4(1) of the present Act now uses “trade creditors” 
where the former Act used the term “creditors.” Section 1(b) of 1917 Act in 
defining creditor did not solve the problem. Creditor was defined to include, 
inter alia, “a person to whom the owner of any stock as defined by this 
Act is indebted.” 

7In this article, where the term “invalid sale” is used it refers only to 
invalidity due to nonconformity with the provisions of the Act. In other 
respects the sale is valid; that is, as between the buyer and seller there 
has been a proper offer and acceptance, and consideration has been given. 

8 (1924), 55 O.L.R. 410. 

9 Supra, footnote 8 at p. 412. 

10 1959 (Ont.) c. 9, s. 1(k) (iii). 
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alia, “the fixtures, goods and chattels with which a person carries on 
a trade or business.” The entire change has been the replacement of 
the word “he” in the 1917 Act with the word “person”. This change 
was intended to overcome the dicta in the Bank of Montreal v. Ideal 
Knitting Mills Ltd. case; now a seller who ceased to use the equip- 
ment would still be within the scope of the Act if any other person 
in the trade or business still used this type of equipment. However, 
it is submitted that this amendment does not overcome the difficulties 
of the former section in some fairly common fact situations. For 
example, the amendment would not cover the case of a unique piece 
of equipment not now in use by the seller being disposed of as scrap. 
Neither would it cover the situation of a piece of equipment now out 
of use by the industry being scrapped.“ It is submitted that these 
shortcomings might be overcome by having the definition of ‘‘stock” 
include, inter alia, “the fixtures, goods and chattels with which a 
person carries on, or has carried on, a trade or business’’. 


Judicial Exemption 


Section 3 has attempted to lessen the rigour of the former Act 
by allowing a judge, upon application to him by the seller, the 
opportunity of exempting a sale in bulk from the application of this 
Act. Neither the former nor the present Act make a distinction 
between solvent and insolvent debtors.12 Indeed it is from this very 
feature that the Act derives its validity.1*5 Had the Act been limited 
to insolvent debtors it might be ultra vires the province as dealing 
with bankruptcy and insolvency.14 Now, by giving a judge a dis- 
cretion as to the exemption of debtors regardless of whether they are 
solvent or insolvent, the Act remains intra vires the province. 


What is the rigour that this section was intended to overcome? 
An example would best illustrate this. Under the 1917 Act, when 
a large department store disposed of a certain line of merchandise in 
bulk, it was required to follow the formalities of the Act even though 
there was no doubt that it was financially able to meet the demands 
of its creditors. Section 3 has apparently removed any hardship on 
solvent debtors. The term “apparently” is used as the section is very 


general in its terms giving the judge only the barest of standards by 
which to be guided: 


11 As to the frequency of such an event occurring, see Easton and Newton, 
Accounting and the Analysis of Financial Data (Toronto, McGraw-Hill, 
1958), at p. 126, where the authors state, “Many fixed assets are not dis- 
carded until they are scrapped, sold or traded at a time when they are still 
operating with little mechanical trouble. Why? Probably because they 
are obsolete. Something may have developed that will provide a more 
economical operating cost, or perhaps competition requires a change in 
product design that cannot be handled by existing equipment.” 

12 Re St. Thomas Cabinets Ltd. (1921), 50 O.L.R. 492; Morton v. Canadian 
Credit Men’s Trust Association (1928), 63 O.L.R. 334. 


13 Re St. Thomas Cabinets Ltd., supra footnote 12. 


14 Section 91(21) of the British North America Act puts those fields within 
the exclusive jurisdiction of the Dominion Parliament. 
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section 3(1)—A seller may apply to a judge for an order exempting 
a sale in bulk from the application of this Act, and the judge, if he is 
satisfied on the affidavit of the seller and on any other evidence that the 
sale is advantageous to the seller, and will not impair his ability to pay 
his creditors in full, may make the order, and thereafter this Act, 
except for section 8,15 does not apply to the sale. 

section 3(2)—The judge may require notice of the application for the 
order to be given to the creditors of the seller, or such of them as he 
directs, and he may in the order impose such terms and give such direc- 
= — respect to the disposition of the proceeds of the sale as he 

eems fit. 


Section 3 gives the court two standards to use in exercising its dis- 
cretion. These are: is the sale advantageous to the seller; will the 
sale impair the seller’s ability to pay his creditors? Are these stand- 
ards helpful? Will a judge using these standards arrive at a decision 
such as was intended by the legislature? 


The first thing to note concerning section 3 is that this is an 
application brought by the seller. The buyer is not present. It is 
up to the seller to say whether the sale is advantageous or not. 
Further, we are not informed whether the phrase “does not impair 
his ability to pay. his creditors in full” means payment immediately 
or only deferred payment, or either.16 Has it been left in the judge’s 
discretion whether payment to the creditors must be made in full 
presently, or at a subsequent date in accordance with the credit 
agreements between the seller and his creditors? It is submitted 
that on a plain reading of section 3(1) this is not a matter to be 
dealt with by the judge. Therefore the Act does not clearly tell us 
what the phrase “will not impair his ability to pay his creditors” 
means. Further, even if the judge is satisfied, then it is still en- 
tirely within his discretion as to whether he will make the order, and 
there is no standard to guide him in the exercise of this discretion. 
It is submitted that this section was inserted to lessen the hardship on 
solvent sellers,17 but because of the generality of the wording may not 
be effective in reaching the desired end. Some substantial standard 
in the Act to aid the judge in exercising his discretion would 
eliminate this problem. 


Limitation of Actions 


Section 8 of the 1917 Act stated that an action to set aside a 
sale in bulk as void must be brought within sixty days from the date 
of sale or sixty days from the date when the creditor attacking the 
sale first received notice thereof. Section 20 of the present Act has 
extended the amount of time given to creditors to attack the validity 


15 Quaere in connection with section 3(2), which states that in some 
cases notice need not be given to the creditors, as it is within the judge’s 
discretion whether to give notice to the buyers, how the creditors will acquire 
knowledge of the sale to be able to take advantage of this exception. 

16 Section 9(1)(c) states, “so long as the claims are paid in full forth- 
with after the completion of the sale.” (The italics are mine). 

17Nor are we told whether the solvency of the seller has anything to 
do with how the judge is to exercise his discretion. 
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of a sale to six months from the date of filing by the buyer.1® 
This intended extension for the benefit of creditors may in cer- 
tain factual situations give creditors less time to start an action than 
they would have had under the old Act. Under the 1917 Act the 
creditor had sixty days from “notice” of the sale to commence his 
action, while the present Act says “six months from the date of 
filing.”29 Assuming that a creditor did not receive notice of the sale 
for six months, then under the 1917 Act he would still have sixty 
days in which to bring his action; the provisions of the present Act, 
which were intended to afford the creditor further time in which to 
start his action, would leave the creditor without remedy.2° How- 
ever, it is submitted that the present section is satisfactory. It has 
extended the time in which to commence the action, but at the same 
time has cut it off six months after filing?! with the result that there 
will be finality to the transaction. 


Effect of Noncompliance 


Sections 3 and 5 of the 1917 Act stated that if there was non- 
compliance with the Act the sale was deemed fraudulent and void. 
Section 17 of the present Act states that a sale in bulk is voidable 
if there is noncompliance. This change from “void” to “voidable”’ 
has only made explicit that which was implicit in the decided cases.?? 
The present section also has incorporated the decision of the David 
Garson case,?3 which decided that since such a sale is only voidable, 
as distinct from void, then the sale remains valid unless action is 
taken by the creditors of the seller to have it set aside. Therefore if 
there were a resale by the transferee to a bona fide purchaser before 
the creditors started proceedings, the sale would be valid and would 
pass good title to the new purchaser. The 1917 Act presumed fraud 
on the part of both the seller and buyer. Using this presumption the 


18 Section 12. Note also that most other provincial Bulk Sales Acts 
have a six month limitation period, starting from the date of the sale and 
not from the date of filing. See R.S.A. 1955, c. 33, s. 12; R.S.M. 1954, c. 30, 
s. 12; R.S.B.C. 1948, c. 35, s. 12. 


19 See my argument under Effect of Noncompliance as to whether filing 
ort * — element on the buyer’s part so as to satisfy the provisions 
of the Act 


20 See McLennan v. Fulton (1921), 50 O.L.R. 572, 64 D.L.R. 558; Goodyear 
Tire and Rubber Co. of Canada Ltd. v. Wooden (1922), 52 O.L.R. 5, [1923] 
2 D.L.R. 462, as two examples in which the court has refused to entertain 
an action brought by a creditor after sixty days, as required by section 8 
of 1917 Act, had elapsed. 

21 Quaere whether it would not be wiser to follow the limitation sections 
used by many of the other provinces and use a six month period starting 
from the date of sale. See supra, footnote 18. It is submitted that this 
would ersolve the question, raised in this article in Effect of Noncompliance, 
as to whether an improper filing can still be considered a sufficient filing 
within the Act so as to satisfy the limitation of action section. See also 
footnote 31. As the Act now stands it is not certain whether the six month 
period will commence to run after an improper filing. 

22See David Garson v. Canadian Credit Men’s Trust Association, [1929] 
S.C.R. 282 per Lamont J. at p. 285, and Allen v. Patterson (1925), 57 O.L.R. 
209, where it was held that void meant voidable at the instance of the creditors 
of the seller. 

23 Supra, footnote 22. 
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creditors could resort to the various statutes dealing with fraudulent 
transfers.24 Only by this indirect route were the creditors able to 
recover the proceeds of the sale from the transferee. Section 17 has 
simplified this procedure by stating that the transferee shall be 
personally liable to account to the creditors of the seller for the stock 
that he has received. 


Since a sale in bulk is valid until attacked, this may leave a gap 
in time in which other secured creditors may get priority over the 
creditors of the seller. Let us take the case of an invalid sale where 
the goods have passed to a bona fide purchaser. The goods are now 
displayed in his business establishment and because of this display 
credit is extended to the purchaser. It is not logical to say that those 
creditors who have a floating charge on these goods should have 
priority on the value of these goods? 


Section 17 of the 1959 Act commences with the words “Unless 
the Act is complied with a sale in bulk is voidable .. .” What inter- 
pretation will the courts give to these words? 


In the 1917 Act there was no separate section, such as the 
present section 17, which stated that unless the Act was complied 
with the sale would be voidable.2> Instead the 1917 Act stated after 
each operative section that the sale would be void as against the 
creditors of the seller. Section 3 stated that if the buyer did not 
demand and receive an affidavit from the seller as required by section 
2, then the sale was deemed fraudulent and void. Section 5 stated 
that if the buyer, after having received the affidavit from the seller, 
did not then follow the requirements of section 4, then the sale was 
deemed fraudulent and void. Note that in the 1917 Act the sale could 
be deemed void only because of inaction by the buyer. The 1959 
Act is different. It prescribes certain positive duties that must be 
performed by both the buyer and the seller. Briefly these duties are: 


(a) Section 4: The buyer must demand a statement of the seller’s 
trade creditors and the seller must deliver this list to him. 

(b) Section 7(1): The seller must insert a notice of the impending sale 
in the Ontario Gazette. 

(c) Section 9(1) and (2): This section sets forth the conditions that 
must be satisfied before the buyer can pay the purchase price either 
to the seller or a trustee. 

(d) Section 11: This section outlines the formalities to be followed by 
the seller if the purchase price is to be paid to a trustee. 


(e) Section 12: This section imposes on the buyer the duty of filing 
certain enumerated documents. 


Clearly under this Act both the buyer and seller have positive 
duties imposed upon them to perform. But unlike the 1917 Act it 
is not stated after each operative section that the sale will be voidable. 
There is one general section that says “Unless this Act is complied 
with the sale is voidable .. .” Will this section be interpreted as 


— 


~— 


24In the David Garson case s. 21(1) of the Assignments Act, R.S.N.S. 
1928, c. 200, was used. 

25 See supra, footnote 22, to the effect that void and voidable were iden- 
tical in meaning in the two Acts as interpreted. 
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meaning that it is necessary to have strict compliance by both the 
buyer and seller in order to have a valid sale. If this interpretation 
is accepted by the courts, then there is a great liklihood of injustice 
being done to the buyer.?6 


Let us take the situation where the buyer has acted bona fide 
but the seller has not disclosed the names of all his creditors in his 
affidavit. What means has the Act provided to a creditor to aid 
him in finding out about the impending sale? 


The first method is set out in section 7(1). This section imposes 
upon the seller the duty of placing a notice informing his creditors 
of the buyer’s address in the Ontario Gazette. The seller must also 
give an affidavit to the buyer verifying this publication. However, 
it is submitted that in our commercial world this method of notice is 
ineffective; the majority of creditors are not aware of the publica- 
tion of the Ontario Gazette. This submission is similarly shared by 
the draftsman of the Act who stated: 


I entertain some doubt as to the value of this section in that it entails 
delay in completing a sale, and provides for notice in a manner which is 
not likely to come to the attention of the creditors generally.27 


Secondly, does the new section 8 aid the creditor in any way? 
It is submitted that it does not. Section 8 presupposes knowledge by 
the creditor of the sale. This is the very objective we are seeking to 
attain, and section 8 thus really begs the whole question. 


Thirdly, there is section 12 dealing with filing the necessary 
documents by the seller after the completion of the sale. It is 
submitted that this section will not be effective. Creditors in general 
do not make regular visits to the various registry offices to see 
whether any documents have been filed.2? Further, a purchaser 
could omit filing according to section 12 and still have the sale con- 
sidered valid within the meaning of the Act. Section 12 is the only 
section in the Act that explicity states what the result will be for 
failing to comply with the section. This result is expressed by 
section 12(2) (a) and (b): 


26It can be argued that sections 9(1)(a), 9(1)(b), and 9(1)(c), which 
all state “where the buyer has no notice of certain facts”, indicate that if 
the buyer acts bona fide, he will not be penalized for the actions of a seller 
who may not have revealed all the names of his creditors. Yet it may also 
be argued that this section only sets out the requirements that the buyer 
must perform in order to act bona fide. There are also duties to be per- 
formed by the seller, and if the buyer and seller are each bona fide the Act 
will be complied with in accordance with section 17. It is submitted that it 
would be better to return to the explicit style of the former Act and state 
after each operative section that the sale will be voidable. 

27From an address by Mr. Fred Catzman, Q.C., to the Canadian Bar 
Association in Vancouver in the fall of 1959. 

28 The first thing to be noted is that filing takes place after the com- 
pletion of the sale. Therefore some injustice may have already taken place. 

29 See the section on Limitation of Actions in this article, where it is 
pointed out that a creditor may in certain factual situations have less time 
to bring an action or discover a sale than he would have had under the 
former Act. 
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section 12(2): If the buyer fails to comply with subsection 1, a judge 

may at any time, 

(a) upon the application of the trustee or any creditor, order the buyer 
to comply therewith; or 

(b) upon the application of the buyer, extend the time for compliance 
therewith. 


Had section 12(2)(a) and (b) been omitted, it would have been fair 
to assume that if section 12 was not complied with, then the remedy 
for this noncompliance would be found in section 17—namely, it would 
be voidable at the instance of the creditors.2° But since section 
12(2)(a) and (b) have been inserted then it may be argued that 
section 17 is not applicable when section 12 is not followed. 


Now if the buyer has acted bona fide in fulfilling all the require- 
ments of the Act, except for section 12 dealing with filing, what will 
be the result? If a creditor of the seller does receive notice of the 
sale, he can use section 12(2)(a) and force the buyer to file the re- 
quired affidavits. This will give the creditor six extra months in 
which to attack the sale, for the limitation period commences to run 
from the date of filing. However, it is submitted that this action 
taken by the seller is valueless, for even if the seller should use this 
extra time to sue the buyer, the sale will be held valid since the buyer 
has fulfilled all the other requirements of the Act. Therefore, if the 
buyer has followed all the procedures of the Act except filing, 
the sale is still valid within the Act. It may also be put forward with 
some certainty that a buyer who has acted consistently male fide will 
not file.3! If the above reasoning is sound, it may be questioned 
whether this section has any value at all,°* particularly in view of the 
fact that even if the documents are filed, creditors in most instances 
will not be aware of them. 


30 See the Nova Scotia Act, R.S.N.S. 1954, c. 27, s. 3, where failure to file 
the necessary affidavits does make the sale voidable. 

31 Quaere, however, whether an invalid sale could be validated by the 
passage of six months from the date of filing. The question in effect be- 
comes, is it possible to come within the ambit of the Act if you do not strictly 
follow the provisions of section 12? It is submitted that the requirements 
of section 12 are so exhaustive that it is virtually impossible to comply with 
this section unless you have complied with all of the essentials of the Act. 
In consequence, therefore, only if a buyer and seller have both acted bona 
fide can there be a proper filing in accordance with section 12. If this con- 
clusion is valid, then the whole section becomes expendable. For what 
logical reason should a purchaser file the required documents? If he has 
acted bona fide, except for filing, then the lack of filing will not affect the 
validity of the transaction. (See the main portion of the article). On the 
other hand, if he has acted consistently male fide then the filing will be con- 
sidered improper and of no value to him. 

32If the penalty attached to a section of a statute is any criterion by 
which one may judge the weight to be given to the section, then surely the 
remedy provided by section 12(2)(a) indicates the lack of faith the legisla- 
ture had concerning this section. Note, however, the Nova Scotia Act (supra, 
footnote 30) where section 3 states that a lack of filing will result in making 
the sale voidable. 
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Auction Sales** 


Mr. Justice Orde** stated that the purpose of the Bulk Sales Act 
was: 

to protect creditors against the effect of a secret though valid sale of 

a debtor’s stock and the possible unfair distribution or dissipation of 
This quotation indicates that a sale in public such as an auction sale 
would not fall within the ambit of this Act, and it has been so held 
in the case of Scott v. Haycock and Nutt.®> In the same case Mr. Jus- 
tice Meredith added another reason why an auction sale would not 
fall within the provisions of the Bulk Sales Act. The Chief Justice 
stated: 


To make a sale there must be a buyer as well as a seller; and a sale by 
auction, or otherwise, to many purchasers in many lots, is not a bul 
sale, but is the very opposite to a bulk sale. 


It is submitted that the effect of an auction sale is equivalent in 
its results to a sale in bulk. Since the goods are offered to the public 
at a reduced rate, it can be expected that a large percentage of the 
seller’s stock will be sold in a short period of time. Without ex- 
pressing an opinion whether it would have been advisable to have 
legislated with regard to this type of action by the seller, I would 
refer to a proposal set forth by the Judicial Council of the State of 
New York®’ as to how legislation could be drafted to overcome this 
type of action: 


. . . make the Act applicable to arrangements between the seller and 
auctioneer whereby merchandise in bulk or fixtures are to be disposed 
of through a sale at auction.38 


Other Highlights of the Act 


Some of the other important changes embodied in the new legisla- 
tion will now be set forth. No attempt will be made to comment on 
the effectiveness or desirability of these changes, but rather they will 
be outlined to indicate why new legislation was necessary in this area 
of the law. 


(1) Section 1(1) now brings a sale of bulk together with other property 
within the ambit of the Act. This eliminates the doctrine of sever- 
ability in connection with bulk sales.39 Prior to this, if in the one 
contract there was included an item besides the bulk sale and the 


33 For a more complete discussion on this topic, see 65 Harv. L. Rev. 
418, at p. 421 ff. 

34 Re St. Thomas Cabinets Ltd. (1921), 50 O.L.R. 492, at p. 496. 

35 (1925), 58 O.L.R. 179. 

36 Supra, footnote 35, at p. 182. 

37 See the sixth Annual Report and Studies of the Judicial Council of the 
State of New York (1940), 374. 

38In fact the State of New York has adopted a similar form of legisla- 
tion to overcome this type of action by the seller. See the case of Lowe 
v. Fairberg 245 App. Div. 731; 280 N.Y.S. 615 (2nd Dept. 1935); app’d 270 N.Y. 
590, 1 N.E. (2d) 344 (1936), where it was held that an auction sale was not 
within the ambit of the then existing Act. 

39 Canadian Credit Men’s Trust Association Ltd. v. Westergard et al. 
(1951), 1 W.W.R. (N.S.) 822 (Alta.). 
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Bulk Sales Act was not complied with, then the sale was severable, 
and that part dealing with a sale of bulk would fail, while the re- 
mainder would be valid. Under the present Act severability is not 
possible. The entire transaction stands as a whole and if the sale 
of bulk is invalid the whole contract falls. 

Section 1(f) now includes in the definition of “sale” a barter or ex- 
change, which would otherwise be excluded as there would be no 
purchase money involved. 

Section 6 has been one of the key changes in the Act as far as the 
commercial world is concerned. This section now allows the buyer 
to pay the seller a sum not exceeding 10% of the purchase price 
as a deposit. The former Act imposed a limit of $50.00.40 The 
increase in the deposit serves the dual purpose of showing the 
buyer’s good faith and of being sufficient security by him for the 
completion of the contract. To safeguard the buyer if the seller 
is adjudged bankrupt or if the seller should repudiate the contract, 
the deposit is to be held by the seller in trust only. 

Section 9(1) now allows the buyer, in certain situations, to pay the 
sale price to the seller and immediately acquire the property of the 
seller in the stock. For this section to be applicable, sections 4 and 
7 must be complied with. This means the seller must give to the 
buyer the statutory statement of creditors and place a notice of the 
impending sale in the Ontario Gazette. If the statement submitted 
by the seller discloses that the claims of the secured and unsecured 
trade creditors do not exceed $5,000.00, and the buyer has no notice 
to the contrary, then this section is applicable and the buyer may 
immediately acquire property in the stock.41 

Section 9(2) states that the buyer can pay the proceeds of sale to a 
trustee and thereupon acquire the property of the seller in the stock 
if the seller receives the consent of at least 60% of his unsecured 
creditors, and the consent of any of his secured creditors is not 
needed now, as it was formerly. ‘This change has been made on the 
pow that secured creditors will not be affected by an improvident 
sale. 


(2 


(3 


—_ 


(4 


ot 


Conclusion 


This article does not presume to be an exhaustive critical analysis 
of the new Act, but only purports to highlight some of the defects 
that may be inherent in it. Whether the arguments put forth in this 
article are in fact legally sound is a matter that will only be known 
after the courts have tested them. But it is submitted that the 
revisions to the Act were in the main justified by commercial neces- 
sity. Therefore it is the hope of the writer that some further 
amendments be made very soon so that the commercial world may 
more fully benefit from the Act. 


40 Section 2. 

41 Quaere whether this section means to exclude the application of 
section 17. Does this section intend to say that the buyer acquires property 
in the stock absolutely? Will he now be personally liable if the seller has 
$5 00 male fide and in reality has trade creditors whose claims do exceed 

000.00? 


Epiror’s Note: The following is the body of a letter dated rgomye | 8, 1960, 
and sent by Mr. Fred M. Catzman, Q.C., who examined the first draft 
of the article, to Mr. Feldman: 


“Re: The Bulk Sales Amendment Act. 


I felt that you would be interested in receiving a copy of the proposed 
amendments to the Bulk Sales Act, more particularly since Section 4(1) 
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and 4(4) and Section 7 amending Section 17 were inspired by the questions 
raised in your paper.” 


The following are four provisions of the Bulk Sales Amendment Act, 
= This Act is now being considered by the legislature of the Province of 
ntario: 


3. 
4, 


5. 


Section 7 of The Bulk Sales Act, 1959 is repealed. 


(1) Subsection 1 of section 9 of The Bulk Sales Act, 1959 is amended 
by striking out “Where sections 4 and 7 have been complied with, the 
buyer” in the first and second lines and inserting in lieu thereof 
“Where the buyer has received the statement mentioned in section 4, 
rel so that the subsection, exclusive of the clauses, shall read as 
ollows: 


(1) Where the buyer has received the statement mentioned in section 
4, he may pay or deliver the proceeds of the sale to the seller 
ae t a acquire the property of the seller in the stock 
in bulk, 


(4) Subsection 2 of the said section 9 is amended by striking out 
“Where sections 4 and 7 have been complied with, the buyer” in the 
first and second lines and inserting in lieu thereof “Where the buyer 
has received the statement mentioned in section 4, he”, so that the 
subsection, exclusive of the clauses, shall read as follows: 


(2) Where the buyer has received the statement mentioned in section 
4, he may pay or deliver the proceeds of the sale to the trustee 
and thereupon acquire the property of the seller in the stock in 
bulk, if the seller delivers to the buyer, 


(2) Subsection 2 of the said section 12 is amended by adding thereto 
the following clause: 


(c) upon the application of the buyer after the lapse of one year 
from the date of the completion of the sale in bulk and upon 
being satisfied that the claims of all unsecured trade creditors 
and secured trade creditors of the seller existing at the time of 
the completion of the sale have been paid in full and that no 
action or proceeding is pending to set aside the sale or to have 
the sale declared void and that the application is made in good 
faith and not for any improper purpose, make an order dispens- 
ing with compliance therewith. 


Section 17 of The Bulk Sales Act, 1959 is amended by striking out 
“Unless this Act is complied with” in the first line and inserting in 
lieu thereof “Unless the buyer has complied with this Act”, so that 
the section shall read as follows: 


17. Unless the buyer has complied with this Act, a sale in bulk is 
voidable as against the creditors of the seller, and, if the buyer 
has received or taken possession of the stock in bulk, he is per- 
sonally liable to account to the creditors of the seller for the 
value thereof, including all moneys, security or property realized 
or taken by him from, out of, or on account of, the sale or other 
disposition by him of the stock in bulk. 
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The Resurrection of a Beneficiary 


LAWRENCE C. ARNOLD* 





In their desire to avoid the lapse of testamentary dispositions 
made to the issue of a testator the Imperial legislators in the year 
18371 made provisions whereby if any real or personal estate were 
left to a child or other issue of the testator, and such issue died 
during the lifetime of the testator, leaving issue surviving the testa- 
tor, then the gift did not lapse but took effect as if the object of the 
testator’s bounty had died immediately after the testator. The com- 
mon law as to the effect of a testamentary donee predeceasing the 
testator is succinctly stated in the English case of Re Greenwood? 
where Parker J. states: 


In construing a gift of this nature it must be remembered that the 
general law does not allow a legatee who predeceases the testator to 
take any benefit under his will. In that event the gift is said to lapse, 
with the consequence that it falls into residue, or, if it is itself a share 
of residue, goes to the testator’s next-of-kin. . . 


The mischief intended to be removed by the provision of the Wills 
Act? was solely this provision of the “General Law” and yet from 
time to time the courts have seen fit to construe the intention of the 
legislature so as to extend that apparent intention. In so doing 
they have held that the section* postpones the death of the pre- 
deceasing “child or other issue” for all purposes relevant to the 
disposition of the gift made to such “child or other issue”’.5 This 
state of affairs has been corrected by a shaft of judicial light con- 
tained in one of the more flagrant examples of breach of the so called 
“doctrine of binding precedent” which will be examined later in this 
article.® 


Section XXXIII of the Imperial statute was embodied in the 
wills legislation of the law of Ontario in basically similar form to the 
original legislation, and until 19597 had retained its original sub- 
stance, but had given birth to an additional member of the family 
by its extension to embrace gifts left away to brothers and sisters 
of the testator. The law as embodied in section 36 of the Ontario 
Wills Act prior to 1959 provided :® 


*Mr. Arnold is a barrister at law of Gray’s Inn and a Bachelor of Law of 
the University of London. He is at present in the third year at Osgoode Hall 
Law School. 

1 Sec. XX XIII, 1 Vict. 26 (Imp.). 

2 [1912] 1 Ch. 392, at p. 396. 

3 Supra, footnote 1. 

4 Ibid. 

5 In Bonis Parker (1860), 1 Sw. & Tr. 523, 164 E.R. 842. 

6 Re Hurd, Stott v. Stott, [1941] 1 All E.R. 238. 

7 Wills Amendment Act, 1959 (Ont.), c. 108. 

8 R.S.0. 1950, c. 426, s. 36. 
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(1) Where any person, being a child or other issue or the brother or 
sister of the testator to whom any real estate or personal estate is 
devised or bequeathed, for any estate or interest not determinable at or 
before the death of such person, dies in the lifetime of the testator either 
before or after the making of the will, leaving issue and any of the issue 
of such person are living at the time of the death of the testator, such 
devise or bequest shall not lapse but shall take effect as if the death of 
such person had happened immediately after the death of the testator, 
unless a contrary intention appears by the will. 


(2) This section shall apply to a devise or bequest to children or other 
issue or to brothers or sisters as a class. 


The 1959 Wills Amendment Act? purports to effect not only the 
destination of the gift, which, but for this section, would have lapsed, 
but to correct, where possible the ambiguities and uncertainties 
which were extant in the old section 36 either by reason of, or despite 
the host of learned judicial expression. The purpose of this article 
will be to examine briefly the most important of the problems of 
interpretation which have arisen and to examine the remedial and 
other effects wrought by the new legislation. There was no intention 
under the old section for the “issue” surviving the testator to benefit 
from the prevention from lapse. The persons benefiting were those 
whom the “child or other issue . . .” of the testator wished to 
benefit, namely those named in his will or, if he died intestate, his 
heirs at law. It will be shown that the new section has the indirect 
effect of benefiting the “issue” surviving the testator, but not exclu- 
sively. The meaning of the term “issue” in the phrase “leaving issue” 
was the subject of the judgment in Re Hill,© where the testator 
left property to his sister, who died in the lifetime of the testator, 
leaving only grandchildren surviving the testator. Roach J. held:™ 


The question arises whether they (the grandchildren) are issue within 
the meaning of the words “leaving issue” in that section. I think the 
word “issue” in that phrase must be given its general extensive meaning 
and includes grandchildren. 


Another question which arises under the new section as it did 
in the old is that of the existence of a contrary intention. It does 
not appear that the contrary intention must be expressed in clear 
language and any degree of contrary intention, whether expressed or 
implied, would appear to be sufficient to preclude the operation of the 
section. Thus in a case!? decided under the Manitoba Wills Act!* a 
testator left property to his sister who died during the testator’s 
lifetime. The testator had foreseen this possibility and had provided 
in his will that in the event of a beneficiary predeceasing him ‘The 


9 Supra, footnote 7. 

10 [1943] O.W.N. 224. 

11 At p. 224. 

12 Re Sheardown, [1951] 3 D.L.R. 323 (Man. K.B.). 

13 R.S.M. 1952, c. 293, s. 30 (one of the Uniform Wills Acts). 
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share due the deceased parent shall be divided among their issue.” 
He additionally gave to his executor power “to use the share of any 
infant child of such deceased parent for its education and advance- 
ment”. It was here held that the testator had shown an intention 
that “issue” should be construed in the restricted sense of meaning 
children only (and not remoter issue) by reason mainly of the use 
of the term “infant child’ as qualifying the term “issue” previously 
employed, thereby showing an intention that grandchildren should 
not take, which was a contrary intention in terms of Section 30 of 
the Wills Act.14 The Manitoba Wills Act, Section 30 provides in 
part.15 


. . . the devise or bequest shall not lapse but shall take effect as if it 

had been made directly to the persons amongst whom and in the shares 

in which that person’s estate would have been divisible if he had died 

intestate and without debts immediately after the death of the testator. 
Pursuant to this section of the Wills Act the grandchildren would 
have benefited as next-of-kin, and an implied intention that they 
should not take, was, as has been shown, a sufficient expression of 
contrary intention. This case1® would appear to have had no appli- 
cation under the old Ontario Section’? (though if in fact the grand- 
children were to benefit a similar decision may well have been 
reached). The new Ontario Section 36 is, in this respect at least, 
completely in line with the Uniform Wills Act provisions.1® Indeed 
it would seem that the “uniform” provisions have had considerable 
influence upon the drafting of the new Ontario Section 36, which 
provides: 


Unless a contrary intention appears by the will, where a devise or be- 
quest is made to a child, grandchild, brother or sister of the testator 
who dies before the testator and leaves issue surviving the testator, the 
devise or uest does not lapse but takes effect as if it had been made 
directly to the persons among whom and in the shares in which the 
estate of that person would have been divisible if he had died intestate 
and without debts immediately after the death of the testator. 

There has been a noteworthy absence of judicial expression upon the 

interpretation of the Uniform Wills legislation and perhaps this 

can be taken as a prophetic guide, if only one of a negative nature, 


to the future smooth working of the present Section 36. 


Under the old Section 36 as under the new amended section it 
is provided that the estate is divisible as if the beneficiaries named 
in the will had died immediately after the death of the testator. The 
problems which arose in this connection remain with us in 
substance despite the amendment, and notwithstanding the changed 
final destinations of the gift. The problem which has confronted the 
judicial mind is simply what is the scope of the “resurrection”? 


14 [bid. 

15 See also other provinces where Uniform Wills legislation is in effect, 
namely, Alberta, Saskatchewan, and New Brunswick. 

16 Re Sheardown, supra, footnote 12. 

17 See Re Hill, supra, footnote 10, per Roach J. at p. 225: no intention to 
benefit issue surviving the testator. 

18 See, supra, footnote 15. 
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Should it be interpreted widely so as to revive the deceased bene- 
ficiary for all legal purposes pertaining to the administration and 
distribution of the gift; or should it be afforded a narrow construc- 
tion and apply only for the purpose of preventing lapse. The earlier 
cases of In Bonis Parker’? and Re Scott?° were decidedly in favour 
of resurrection for all purposes. However, in Re Hurd?! Farwell J. 
stated with conviction, but apparently per incuriam, citing the above 
cited authorities: 


The section provides that the gift is not to lapse but is to take effect as 
if the death of such person had happened immediately after the death 
of the testator. If one treats those words quite literally one must assume 
that the (beneficiary) survived and then died immediately after the 
death of the testatrix in 1939, and the effect must be that the estate 
must be administered according to the law in force at that date, namely 
at the date when she is deemed to have died. 


He then goes on to say: 


In my judgment, however, that is not really the true effect of this sec- 
tion. The effect of the section is to prevent lapsing in this particular 
case, the result being that instead of the gift lapsing it becomes part 
of the estate of the deceased person, and it is provided that the gift is 
to go on the footing that the (beneficiary) was alive at the death of 
the testatrix and was therefore a person to whom the gift could be 
given. However, although she is deemed, for the purpose of making 
this gift effective, to have been living in 1939, none the less the gift 
itself does become part of the estate of the beneficiary and, that estate 
being administered in accordance with the law as it was at the true 
date of the death, that is the law under which the share which she 
takes by virtue of this provision, must also be administered. It is not 
difficult to appreciate what position might arise if that were not the 
true effect of the section. For instance, if a person dies intestate in 
the lifetime of the testator, and it becomes necessary to inquire who 
is the next of kin at the date of the death, and an enquiry is ordered, 
and the whole matter is gone into. . . . If, subsequently, that estate 
becomes increased by a gift which is in favour of a person deemed to 
have died after 1925, then, if I am to read Sec. 33 as meaning that the 
estate is to be administered in accordance with the law as it was after 
1925, a further enquiry will be necessary as to the next-of-kin of that 
person on the footing that she died at the time when, in fact, she had 
been long dead. The result might be that, in those circumstances, one 
might have different persons—some going out and others coming in— 
entitled to participate in any share to which the estate became entitled 
and which is saved from lapsing. . . . On the whole I have come to the 
conclusion that the section does not apply beyond providing for the 
prevention of lapse. (Italics are mine) 


The decision of Farwell J. in Re Hurd was embodied in the Law of 
Ontario in Re Branchflower?? where the question again arose as to 
whether those entitled to take on the death of the testator were 
those entitled to take at the date of resurrection, or those entitled 
at the actual date of death of the beneficiary; or, more succinctly, 
did the provisions of Sec. 36(1) merely operate to prevent lapse and 
go no further. Hogg J. was in the happy position of being able to 
choose between authorities. He rejected the wide view,”° and adopted 


19 (1860), 1 Sw. & Tr. 523, 164 E.R. 842. 
20 [1901] 1 K.B. 228 and 240. 

21 [1941] 1 All E.R. 238, at p. 240. 

22 [1945] 4 D.L.R. 559 (Ont. High Ct.). 
23 In Bonis Parker, supra, footnote 19. 
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the reasoning of Farwell J.24 in applying the law in force at the 
actual date of death of the beneficiary in determining the distribu- 
tion of the gift saved from lapse. It would appear from the reason- 
ing of Farwell J. that he postulated reasons which fitted his decision, 
rather than using reasoning to arrive at a decision, this being evi- 
denced, the writer submits, by his implications that despite the 
clarity of the section any other interpretation would lead to an 
absurdity. It will be noted, however, that part of his reasoning, at 
least, is based upon the fact that “the gift itself does become part 
of the estate of the beneficiary”.2> It is clear that the new Ontario 
section precludes the gift from forming part of the estate of the 
beneficiary, for the gift passes directly from the testator to the 
next-of-kin of the beneficiary. The controversy between the ‘‘wider” 
and “narrower” points of view has been re-opened, when it was hoped 
that the new section itself would have supplied the answer. 


One of the ensuing complications of the controversy between 
the “wider” and “narrower” views has found expression in the estate 
tax and succession duty fields. In Re Scott?® the gift saved from 
lapse was, in pursuance of the “wider” view, held to be subject to 
U.K. estate duty both in the estate of the testator and that of the 
beneficiary. The “narrower” view, however, was adopted in Re 
Hilder?’ wherein Judson J. sought to distinguish Re Scott on the 
grounds (inter alia) that Re Scott involved estate duty which taxed 
property passing on the death, whereas the statute under considera- 
tion in Re Hilder taxed a “succession” which at the actual date of 
death was valueless. It is hoped that the problem of double succession 
cannot again arise under the new Sec. 36 for, in the words of Roach 
J.,28 “I wish to point out that this problem cannot arise in those prov- 
inces which have followed the wording suggested in the draft Uniform 
Wills Act. . . .” We have already noted the similarity of the “Uni- 
form” Acts to the new Ontario Section. 


Having examined briefly the difficulties and anomalies of the 
old law, it now remains to perform the sometimes rewarding, but 
more often thankless, task of foreseeing the effect of the new enact- 
ment. 


We have seen that under the old Section 36(1) the gift saved 
from lapsing was one which was made to any person “being a child 
or other issue, or brother or sister of the testator”. The use of the 
two terms “child” and “other issue” indicate that all issue, no matter 
how remote, were embraced.?9 


The new section, if only for purposes of clarity, has confined the 
application of this part to a child, grandchild, brother and sister. It 


24 Re Hurd, supra, footnote 21. 

25 Ibid., at p. 240. 

26 Supra, footnote 20. 

27 Toronto General Trusts v. M.N.R., [1958] S.C.R. 499. 
28 Ibid., at p. 502. 

29 Wyth v. Blackburn (1749), 1 Ves. Sen. 196, 27 E.R. 979. 
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is abundantly clear that the section no longer applies to remoter 
issue,®° and in achieving such clarity the draftsmen are to be lauded 
indeed. 


A further change from the old section is found in the omission 
from the new of the restriction limiting the devise or bequest to 
“. . any estate or interest not determinable at or before the death 
(of the beneficiary) . . .” It is noteworthy that the word “deter- 
minable” and not “determined” is used, thus no interest determinable 
during the lifetime of the beneficiary, whether determined or not, 
would have been saved from lapse. Thus, for example, an interest 
pur autre vie, being capable of determination during the lifetime of 
the beneficiary, would have lapsed despite the old section 36(1). The 
omission of any restrictive limitation upon the nature of the gift in 
the new Section 36 means that any interest whatsoever may be saved 
from lapse thereunder. The removal of this limitation is again a 
step away from uncertainty towards clarity. 


The term “issue” in the phrase “leaves issue” in the new section 
corresponds to its meaning in the phrase “leaving issue” in the 
old, and that such term embraces remote issue seems to be clearly 
established.*! 


The appearance of a contrary intention remains, as before, 
dependent upon the construction of the will itself;32 the transposi- 
tion of this limiting clause from its previous resting place at the end 
of sub-section (1) of Sec. 36 to the beginning in the new Sec. 36 
having no apparent effect upon its meaning. 


A brief comment is called for on the omission from the amended 
Sec. 36 of what was sub-section (2) in the old section. It was there 
provided expressly that the section applied to prevent the lapse of 
class gifts. In the absence of such provision the judgment of Middle- 
ton J. in Re Cerswell®*= would seem to retain its efficacy in construing 
the new section. He states:54 

Section 37 (now Sec. 36) in its original form has frequently been con- 
strued and has uniformly been held to have no application to a gift to 
a class, as in its terms it is limited to a gift to individuals. 
The gift in the new section 36 must be to “a child, grandchild, 
brother or sister”—gifts to individuals, and class gifts fall out of the 
ambit of this part of the Wills Act to be dealt with once more in 
terms of the general law. 


Of course the most marked change brought about by the 1959 
amendment is that providing for the destination of the gift saved 
from lapse. We have seen that under the old section the gift formed 
part of the estate of the named beneficiary for the purpose of its 
distribution, and passed to those persons entitled (as at the actual 


30 Expressio unius est exclusio alterius rule applied. 
31 Re Hill, [1943] O.W.N. 224. 

32 Re Sheardown, [1951] 3 D.L.R. 323 (Man. K.B.). 
34 Jbid., at p. 164. 
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date of death) to share in the estate.*> We have also seen that it 
was only for the purpose of determining destination that the gift 
entered the estate of the beneficiary, which estate acted as a conduit 
pipe for passage of the gift to those eventually entitled.6 The gift 
was therefore capable of distribution or disbursement not only to 
the successors to the beneficiary but also to his creditors.37 


The new section, as we have seen, circumvents the problem by 
providing that the gift passes “. . . as if it had been made directly 
to the persons among whom, and in the shares in which the estate 
of that person (and the beneficiary) would have been divisible if he 
had died intestate and without debts immediately after the death of 
the testator’’. 


This means that none of the problems concomitant with the 
gift forming part of the estate can now arise. 


The gift is not subject to the debts of the beneficiary’s estate, 
nor can double succession or estate duties be imposed, yet, as shown 
in the examination of Re Hurd, it was for the reason that the gift 
formed part of the estate of the beneficiary that the law to be applied 
in distributing the gift was that which was in effect at the actual 
date of death of the beneficiary. The new section removes the basis 
for this decision without providing a substitute guide as to the law 
to be applied. In Re Hurd, Farwell J. commented that upon a literal 
construction of the section the law at the date of statutory death 
would apply. This comment is equally applicable to the new section. 
The difficulties envisaged by Farwell J. in the application of such a 
construction still remain, but it would again require an exercise in 
legal gymnastics to apply other than the obvious and apparent literal 
meaning of the new section; namely, that the law to be applied in 
affecting distribution of the gift, is that in effect at the date of the 
statutory death and such distribution is to be made to those persons 
entitled on intestacy, ignoring debts, at such date. The hook upon 
which Farwell J. hung his judicial hat having been removed, a legal 
contortionist rather than a gymnast will be required to change the 
literal and obvious meaning of the new section. 


35 Re Hurd, Re Branchflower, supra, footnotes 21 and 22 respectively. 
36 Re Hilder, Toronto General Trusts v. M.N.R., supra, footnote 27. 
37 Re Pearson, Smith v. Pearson, [1920] 1 Ch. 247. 








Comments on the Crown Timber Act, 1952 


JOHN D. BOGART * 





Lawyers have a tendency to work with a statute as if the whole 
aim and purpose of the enactment was to be found within its four 
corners. Since solicitors are called upon by clients to express legal 
opinions on the consequences of the application of statutes even 
though the policy of the Government may not be manifest, an 
examination of the background of a relatively unknown statute may 
be of considerable value. 


About five-sixths of the sixty million acres of Ontario forest 
land occupied by pulpwood and sawlog companies are licensed from 
the Crown under the provisions of The Crown Timber Act.1 Before 
the Minister of Lands and Forests will grant a licence to an applicant 
a contract for the sale of timber must be negotiated. At one time, 
and to a very limited extent now, Crown timber was offered for 
sale by public tender;? however, on account of the large transactions 
in disposing of Crown timber today the contract of sale is drawn 
up to correspond with the applicant’s particular case. Section 3 of 
The Crown Timber Act (hereinafter referred to as “the Act’), 
gives a very wide discretion to the Minister as to the terms and 
conditions of sale provided that they are not inconsistent with the 
Act. All sales under section 3 must be approved by the Lieutenant- 
Governor in Council. These last-mentioned sales are usually described 
as “negotiated stumpage sales”, a description which makes sense once 
the basic terms of the sale are understood. 


The licensee is required to pay statutory Crown dues? which 
vary according to the species of tree cut and the volume of timber 
taken from the licensed area (for example, for each thousand board 
feet of maple wood cut the Crown dues would be $5.00). Secondly, 
the licensee must pay an additional charge based upon the terms 
of the contract of sale set by bidding under sealed tender, or by 
Crown evaluation in respect to negotiated stumpage sales; a con- 
sideration in setting the Crown evaluation would be the rate paid 
by licensees in the neighbouring areas under licence. The additional 
charge is small when compared with the Crown dues. These two 
charges are commonly referred to as stumpage charges. 

*Mr. Bogart is a student in the fourth year at Osgoode Hall Law School. 

1 The Crown Timber Act, 1952 (Ont.), c. 15. 

2 Supra, footnote 1, sec. 2(2). 
3 Ontario Regulations 43/53, Regulation 3. 
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In addition to the foregoing the licensee is required to pay each 
year a nominal ground rent* of $1.00 per square mile and a fire 
protection charge of $12.80 per square mile except in respect of 
unproductive lands.5 These two charges may be considered as the 
price for reserving the licensed area for the licensee. 


A number of foresters® believe that stumpage charges result in 
the waste of standing timber due to the fact that while forests 
generally contain timber particularly well adapted to a number of 
end products the licensee is usually associated with a specific enter- 
prise. Under the Act the licensee pays for only the timber that he 
actually cuts; therefore, any species of tree unsuitable for his mill 
is left standing. 


Quite a different position is taken by Mr. Somers Barron of 
the Ontario Department of Lands and Forests. In a discussion relat- 
ing to the practice of pulpwood companies to utilize softwood species 
in preference to hardwood species, he submits:7 

That the amount of Crown charges has little or no bearing on the 
decision of the company to utilize these species (hardwood and inferior 
species). For example, in Ontario the Crown dues on poplar, birch and 
other hardwood pulpwood, are 50¢ per cord. This figure is insignificant 
in the overall costs of a cord of this wood landed at the mill. Even if 
this timber were passed free of dues to the companies there would be 
no appreciable effect in the utilization of hardwood pulpwood. This is 
evident from the fact that there are companies which are not utilizing 
these species on their own freehold land. 

Mill equipment to process some species of wood is very expensive. 
Softwoods are far easier to handle and less expensive to convert into 
wood products than the hardwoods. At present there are vast areas 
of poplar and white birch which are far more accessible than the 
desirable softwood species, but which are being ignored by the forest 
industries. 


THE LICENCE 


Accompanying or as part of the contract for the sale of Crown 
timber the applicant is granted a licence to cut and remove the 
timber.® The licence is issued for a period varying from three to 
twenty-one years and may be renewed upon expiration. Section 8 of 
the Act sets out the limited rights of the licensee, as follows: 


A licence shall not confer on the licencee any right to the soil or freehold 
of the licenced area or to the exclusive possession thereof except as may 
in the opinion of the Minister be necessary for the cutting and removal 
of the timber thereon and the management of the licenced area and 
operations incidental thereto. 


4 Ibid. Regulations 3 and 4. 
5 Supra, footnote 1, sec. 5(2). 


6 See the brief presented to the Royal Commission on Canada’s Economic 
Prospects by the Canadian Institute of Forestry, Feb., 1956, p. 13. 

7 Report of the Eleventh Annual Tax Conference convened by the Can- 
adian Tax Foundation at Toronto, Nov., 1957, pp. 102-103. 

8 Supra, footnote 1, secs. 2(2) and 3(1). 
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Under section 50(1) of the Act the Lieutenant-Governor in Council 
has the authority to: 


Make regulations increasing or decreasing the Crown dues... or in- 
creasing or decreasing the annual ground rent and fire protection charge 
payable in respect of licenced areas. . 


He has this power notwithstanding any provision contained in any 
act, order-in-council or licence. As a result, the Crown unilaterally 
and without notice, if it so desires, may vary its charges irrespective 
of any previous arrangement with the licencee. In practice the Crown 
has never fully extended its authority under this section unilaterally; 
however, the power exists. The fact that such does exist may be 
sufficient to restrain a cautious licencee from fully developing the 
potential within his licenced area, especially when he is unable to 
forecast what his expected profits will be. 


A licence is not assignable? nor can a licencee grant permission 
to cut to a third party without the written consent of the Minister 
who is, in fact, not bound to consent. Moreover, any assignment or 
permission to cut not consented to shall not have any force or valid- 
ity.1° Not only does a licencee have a licence limited in scope by the 
discretionary power of the Minister under Section 8 of the Act but 
also a right to transfer the licence subject to the same limit. 


Section 16 of the Act serves as another illustration of the Minis- 
ter’s discretion: 


Notwithstanding the granting of a licence, the Minister may, 


(b) after thirty days’ written notice to the licencee specifying the action 

proposed to be taken and giving the licencee an opportunity to be 

Seasd, sell, lease, grant or otherwise dispose of any public lands 

included in a licenced area for any purpose for which public lands 

may be disposed of under The Public Lands Act, and upon such sale, 

lease or grant being made, all rights of the licencee in respect of 
the timber on such lands shall cease. 


In reference to the disposal of a timber licence for agricultural 
purposes, The Public Lands Act, sec. 57(4) states that: 


The Minister may compensate the holder of any such licence by granting 
him a licence to cut timber elsewhere. 


As a result, the licensee may lose a portion of his lands with or 
without compensation depending upon the Minister’s discretion. 


The rigid control policy of the Government in respect to Crown 
lands has been severely criticized by various forestry groups: 


Security of tenure is required for the forest industry; we believe that 
there is a direct relationship between secure tenure and good forestry 
practice. We feel that under the present system of land tenure there is 
neither the economic opportunity nor the incentive to practise intensive 
forestry.12 


9 Ibid., sec. 14(1). 

10 Ibid., sec. 14(2). 

11R.S.0. 1950, c. 309, s. 57, as amended by 1951 (Ont.), c. 71, s. 3. 

12 See the brief presented to The Public Lands Investigation ‘Commaittes, 
1959, by the Ontario Forest Industries Association, Dec., 1959, p. 4. 
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We would go so far as to say that at the present time intelligent large- 

scale experimentation in forest management is virtually impossible in 

some cases, and perhaps nowhere in Canada is it openly and actively 

encouraged by legislation or regulation.13 

The modern trend towards administrative discretion is aptly 
illustrated by the Act. In the author’s opinion it is unfortunate that 
this discretionary power strikes at the very basis of the licencee- 
licencor relationship. Here the Crown as licencor, can alter unilater- 
ally the area under licence and the price of Crown timber. 


Furthermore, there are no settled principles set forth in the 
statute to limit the discretion. As a result the licencee cannot at 
any time know with certainty what the profits will be from his 
business or his actual interest in the licensed land. 


Certain limitations to the Minister’s discretionary powers may, 
however, lie outside the Act. 


(1) Crown land in most parts of the province may be of value 
only to resource industries and therefore it is in the Crown’s interest 
to secure available income from any forest industry willing to set up 
and maintain operations. The Crown’s relationship with other licen- 
cees could have a considerable bearing upon the willingness of a new 
operator to negotiate with the Crown. 


(2) The forest industry employs a great labour force which, on 
account of the locale, would find it difficult to obtain work elsewhere. 
The government has a vital interest, economically and politically, in 
keeping this group employed. 


(3) Public opinion would respond to any quick or radical change 
in the policy of the Government, especially if such a change had an 
adverse effect on the country’s biggest resource industry. 


(4) Since the Crown is both administrator and licensor under 
the Act, the use of discretionary power in a certain situation might 
be subject to court reviews as contrary to the concepts of natural 
justice.14 


FOREST MANAGEMENT 


Under the authority of the Act!5 the Minister may require all 
licencees to practice what amounts to “sustained yield”. The concept 
of sustained yield is that the industry within a given land area 
should be regulated and managed so that the volume of timber cut 
in the first year from a given area can be cut every year to perpet- 
uity. It follows that the most satisfactory rate of exploitation of 
our forest resource under this concept, from the first year forward, 
would be a rate which is in balance with the capacity of the forest 
to renew itself. What effect does sustained yield have on our wood- 


13 Supra, footnote 6, } 9. 

= a2 = Re General Accident Assurance Co. of Canada (1926), 58 O.L.R. 
(C.A.). 
15 Supra, footnote 1, secs. 22-29. 
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using industries? For them the most desirable rate of exploitation 
is the most profitable one. So long as that rate of exploitation is 
below the productive capacity of the forest the industries in question 
need not be concerned with sustained yield. But when the most 
profitable rate of cut is likely to impair the productive capacity of 
our forests, sustained yield may be detrimental to the best interests 
of these industries. 


In practice, the avoidance of overcutting by means of a sustained 
yield plan may be advantageous to the forest industries. The moving 
of a logging operation from a depleted site to a forested one is 
costly, especially if a manufacturing plant is involved. But the build- 
ings alone are a small part of the financial burden. It is reasonable 
to assume that the most heavily forested unoccupied areas in Ontario 
are the least accessible. The cost of transportation and labour in 
isolated areas is very high. Under the sustained yield plan the 
Minister of Lands and Forests sets out the rate of exploitation which 
the licencee must follow. This plan may be altered as the circum- 
stances warrant. If the licencee wishes to increase the prescribed 
rate he must be willing to make the additional expenditures on his 
own that will increase the productive capacity of his licenced area. 


The present plan has its opponents. Mr. Milton Moore in 
Foresty Tenures and Taxes in Canada’* thinks that there is no need 
for it at all. He states that the most desirable rate of cut is an 
economic decision. The plan does not take into account future econ- 
omic conditions. If a plan were drawn up for a certain area in 1950 
with the productive capacity of forests and mills nicely matched, 
today, on account of technical improvements, it would have an indus- 
trial capacity which would use timber at a rate faster than it was 
produced. He states that the rate of the production of timber, the 
demand for it, and the technological innovations, all are unpredict- 
able whereas sustained yield is a static concept which, in practice, 
limits the location from which a licensee may draw raw material 
regardless of the abundance of timber resources in other areas. As 
well, sustained yield stresses the preservation of an existing produc- 
tive capacity of forests rather than an increased productive capacity. 
Instead, Mr. Moore favours regulations to prevent forest depletion 
which would impair productive capacity. Provided that provision is 
made for the regeneration of a second forest crop and the protection 
of water tables the rate of exploitation should be determined econ- 
omically. 


The author hesitates to recommend sweeping changes in the Act 
on account of the unexpected results such changes might possibly 
bring about in actual practice. It is doubtful if the Crown would ever 
relinquish ownership of large parcels of land to a resource industry; 


16 See Canadian Tax Foundation, Canadian Tax Papers No. 11, pp. 126-129. 
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therefore, it is submitted that there should be a lease1’ of lands to 
the individual or company rather than a licence. This change in the 
Act would give the so-called licencee a substantial and recognizable 
interest in Crown land. 


Another suggested improvement would be compulsory compensa- 
tion,1® under either the Act or The Public Lands Act, for any lands 
withdrawn from the lease wherein the right to withdraw areas would 
be retained by the Crown. 


Furthermore, it is suggested that stumpage charges should be 
predictable and carefully adjusted to allow the most proper utiliza- 
tion of each species of tree. This consideration stems from the 
fact that there are various processing expenses which depend upon 
the species of timber cut. The timber most expensive to process 
should have the lowest stumpage charges and vice versa. Perhaps 
the variations in economic conditions could be employed to adjust 
stumpage charges; consequently, an increase or decrease in the 
charges would be matched by an increase or decrease in the price 
of wood products. 


Finally, it is submitted that there is a need for a quasi-judicial 
body2° to determine all questions arising out of the contract upon 
application by either party to the contract. 


These recommendations, if adopted, may prove to be beneficial 
to the Crown by encouraging licencees to invest in their lands by 
fostering second timber crops. The added security of tenure would, 
of course, provide this encouragement. 


17 Under this submission, rent becomes a problem. It is suggested that 
the ground-rent be increased. The stumpage charges relate to timber and 
therefore need not be considered in setting the rent. 

18 Supra, footnote 12, p. 11. 

19 Supra, footnote 16, p. 142. 

20 Ibid., p. 143. 








Recent Changes In Ontario Adoption Legislation 


GARY J. SMITH and ALFRED W. J. DICK * 





In the last few years, Ontario’s adoption legislation has under- 
gone an amazing transformation. It is perhaps significant that the 
law on this matter is no longer to be found in The “Adoption” Act 
but rather in The “Child Welfare” Act. Concern for the welfare 
of the adopted child has been the keynote of these gratifying changes, 
and marks the whole-hearted acceptance of adoption as a desirable 
social policy in Ontario. 


The concept of adoption is not a new one. It was used com- 
monly by the Greeks and Romans to effect succession, and, in later 
times, was employed in France to deal with orphans of dead soldiers. 
In England, there was really no legal adoption at common law. De 
facto adoptions, possibly under adoption agreements, existed, but 
could have no effect on status, since the rights of parents were 
regarded as inalienable at common law.? Generally speaking this 
was the position in Ontario prior to the enactment of our first Adop- 
tion Act in 1921. Hence, legal adoption is wholly statutory in Ontario. 


In this article no attempt will be made to describe in detail the 
statutory provisions and the adoption procedure, but the changes 
effected by the 1958 legislation will be indicated. Under the new 
legislation the steps necessary to effect a legal adoption are in 
broad outline the same as before, namely—the prospective adoptive 
parent must possess certain qualifications and must have obtained 
certain consents before an adoption order will be made by the court. 


Whereas formerly the legislation allowed the application to be 
heard in chambers, the new provision requires that an application 
for an adoption order shall be heard and determined in chambers.? 
The use of the imperative “shall” in place of the permissive “may” 
in all probability effects no change in the actual procedure formerly 
employed, but is one of several examples of statutory recognition 
of the emphasis being placed upon the welfare of the child; it is 
assumed without discussion that the interests of the child are better 
served by the more private and informal hearing afforded to a 
chambers application. 


* Messrs. Smith and Dick are in the third year at Osgoode Hall Law School. 

1 Classified newspaper advertisements are a good example of this accept- 
ance. 

2Graveson and Crane, A Century of Family Law (1857-1957) (London, 
Sweet & Maxwell Ltd., 1957), at pp. 45-46. 

3 The Child Welfare Amendment Act, 1958 (Ont.), c. 11, s. 61(2). 








mn 





ei ne ad 








1960] Recent Changes in Ontario Adoption Legislation 131 


There has been an effort on the part of the legislature to clear 
up any obscurity which arose in the interpretation of the 1954 Act. 
The ambiguity of the former section 69 is removed by the use of 
“spouse” instead of the awkward phrase, “the wife or husband as 
the case may be’”’; the latter could be said not to relate to the husband 
or wife making the application. The type of consent required in this 
and other sections is now expressly stated to be “written”. 


Similarly, section 64 is much more satisfactory than section 70 
which it replaces. Particular provision is made for the consents 
required where a child is born in wedlock and where it is born out 
of wedlock, whereas the former section gave a general rule for infants 
under twenty-one followed by a “notwithstanding” subsection in 
which an exception was made in the case of illegitimate children. 
Further, in the case of children born out of wedlock provision is 
made for the cancellation of that consent by the mother or father 
by a document in writing to that effect made within twenty-one days 
after consent is given and verified by an affidavit of execution. 


This raises the question of the right to cancel a consent once 
given. This is a problem that in recent years has resulted in much 
litigation and has caused distress to the parties involved. At com- 
mon law, parental rights were considered to be inalienable, and until 
1958 the relevant legislation contained no provisions which could be 
said to have changed the law in this regard. Thus in Re Baby Duf- 
fell,4 the Supreme Court of Canada respected the wishes of the 
mother of an illegitimate child by allowing her to withdraw a con- 
sent to adoption given by her in writing and requiring that the child 
be returned to her. Cartwright J. stated that as the law then stood 
the wishes of the mother must be given effect to unless very serious 
and important reasons require that, having regard to the child’s wel- 
fare, they must be disregarded.5 It is submitted that the court paid 
lip service only to any consideration of the welfare of the child in 
disregarding the fact that the child had been in the custody of the 
adoptive parents from shortly after birth until the determination 
of this appeal over two years later. This case was followed in the 
Supreme Court of Canada in Hepton v. Maat® and in Re Agar.’ 
The words of Rand J. in the former case illustrate the reluctance 
the courts had to interfere with parental rights. In agreeing with 
the view that prima facie the natural parents are entitled to custody, 
he concluded: 


The controlling fact in the type of case we have here is that the welfare 
of the child can never be determined as an isolated fact, that is, as if 
the child were free from natural parental bonds entailing moral respon- 
a if, for example, he were a homeless orphan wandering at 
arge. 


4 [1950] S.C.R. 737. 

5 Ibid. p. 746. 

6 [1957] S.C.R. 606. 

7 [1958] S.C.R. 52, 55. 

8 Supra, footnote 6 at p. 607. 
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Section 64(6) provides that the consent can be withdrawn only 
if, having regard to all the circumstances of the case, the court is 
satisfied that it is in the best interests of the child that the consent 
be withdrawn. This effects a statutory reversal of the matters which 
are to be the basis of the court’s decision. The welfare of the child 
is now the primary consideration. Although it is unlikely that this 
welfare can ever be entirely isolated from the “moral bonds” exist- 
ing between the child and his natural parent, the policy of the 
legislation is clear. The near-absolute power of the parent to revoke 
consent has been replaced by the requirement that a parent wishing 
to withdraw his consent must satisfy the court of a positive situation, 
i.e., that the welfare of the child is being served by such withdrawal. 
In keeping with this approach, the 1958 Act has clarified the circum- 
stances in which a consent can be dispensed with by the court. In 
section 72(2) of the 1954 legislation we find a vague reference to cir- 
cumstances in which the consent may “properly” be dispensed with 
by the court. It is not surprising, in retrospect, that section 64(5) 
which replaces the old sec.72(2) defines the circumstances in which 
it is proper to dispense with the consents required under section 64 
in the now familiar phrase “if the court is satisfied that it is in the 
best interests of the child.” 


It is curious to note that the court may now dispense with the 
consent of a children’s aid society, but not with the consent of the 
spouse of the person making application for adoption. Under the 
1954 legislation, if the court was of the opinion that it was “proper’’,!° 
it could dispense with any consent but that required of a children’s 
aid society by section 70(3). In effect, the new legislation acknow- 
ledges that the interest of the child cannot be served by an adoption to 
which the spouse of the adopting parent does not consent. Further, 
it denies to the children’s aid society the right to prevent an adoption 
by refusing consent where the court considers it in the best interests 
of the child that it dispense with such consent. It must be noted 
that although the discussion of withdrawal of consent has been 
limited to consents given by parents, section 64(6) likewise refers to 
all consents required by section 64. It would, perhaps, have been 
better if this subsection had referred to consents required by this 
part instead of section, as no provision is made for the withdrawal 
of consent given by the spouse of the adopting parent. It is unneces- 
sary, however, to speculate as to whether any such right was in- 
tended to be given. This matter, if it arose, would be adequately 
covered by section 67(b) which requires the court to be satisfied, 
before an adoption order is made, that it is in the best interests of the 
child. Clearly, except in special circumstances similar to those re- 
quired by section 63(1), the desire of the spouse to withdraw consent 
would militate against the making of an adoption order and would 
result in a revocation of consent quite as effective as if the consent 
were withdrawn under section 64(6). 


9The Child Welfare Amendment Act, 1958 (Ont.), c. 11, s. 64(5). 
10 The Child Welfare Amendment Act, 1954 (Ont.), c. 8, s. 72(2). 
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The legislature has not entirely disregarded the position of the 
natural parents. There is still reserved to the mother, and to the 
father if the child resides with and is maintained by the father, the 
absolute right to cancel such consent within twenty-one days after 
it was given.1! Also, the same section requires that the consent of 
the mother of an illegitimate child must be given after the child is 
seven days old. This is intended to allow her time to consider her 
decision. Too often cases have arisen in which unscrupulous and 
even well-meaning persons had prevailed upon the unfortunate 
mother to give a consent which she claimed to withdraw on further 
consideration. It is questionable whether seven days is an adequate 
allowance; however, the position of the adopting parents also requires 
consideration. 


Before leaving the matter of consent, a comment should be 
made upon the unfavourable effects that the publicity, which has been 
given cases where consent has been revoked, has had upon prospec- 
tive adoptive parents. Some effort should be made to publicize the 
remedial steps taken by the legislature to make the position of the 
adoptive parent more secure. In order to ensure the effectiveness 
of Ontario’s adoption programme, it is not enough to wait until an 
application is made to explain the legal implications of an adoption 
order. 


Reference has already been made to section 67 which reproduces 
in shorter form the conditions precedent to the making of an adop- 
tion order which were set out in section 75 of the 1954 Act. The 
new section omits, however, subsection (3) which required that 
the court be satisfied that no reward was involved in the making of 
the adoption. The legislature was quite justified in making this 
change as the matter of payments for procuring adoptions is ade- 
quately covered by the penal section.!2 It is also in keeping with 
the general view of the new act that the welfare of the child is the 
paramount consideration. Thus, an adoption order now might issue 
as being in the best interests of the child in the particular circum- 
stances although some reward was involved. 


The most striking and far-reaching in their effect have been 
the changes brought about by section 74. An English periodical has 
expressed the view that “adoption is a fiction played by adults, 
who pretend that a child, generally not theirs, is theirs.”15 Such a 
statement assumes that prima facie adopted children are not the 
children of the adoptive parents because they were not born to the 
adoptive parents, but the legislature has reversed this premise, so 
that the adults no longer have to “pretend”. For years it has been 
a social fact that a child adopted into a home is a child of that 


11 The Child Welfare Amendment Act, 1958 (Ont.), c. 11, s. 64(2). This 
subsection is subject to s. 64(5) which allows the court to dispense with 
consents required by s. 64. 

12 Ibid. s. 78. 

13 (1957), 223 L.T. at p. 284. 
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family so far as the child and parents were concerned. Indeed, 
sociologists and other persons active in child welfare speak of furn- 
ishing a child with the tender loving care and security which can 
be provided best in a healthy family environment, and they look 
on a proper adoption as providing an unwanted child with a better 
opportunity to mature happily. In Ontario, the legal effect of adop- 
tion did not match the social effect until the passage of the 1958 
legislation, which instituted a simple all-embracing approach to the 
position of an adopted child, and kept in sight the welfare of the 
child as the paramount criterion. 


This approach was well-summarized by Chief Justice McRuer 
in the important case of Re Blackwell*+ where his Lordship said: 
This Act did not purport to declare rights but created a legal relation- 
ship from which legal rights and legal responsibilities flowed and like- 
wise it destroyed the legal relationship arising out of the natural birth 
of the child. 
Prior to this statement, Chief Justice McRuer set out an exhaustive 
account of the previous legislation and case law in several common 
law jurisdictions. In general, the trend of the legislation was to 
cause the adopted child either to be deemed in law the child born 
in lawful wedlock of the adopting parent except in certain circum- 
stances,!> or to be accorded the same rights, upon the intestacy of 
his adopting parent, in the property of that parent as a child born 
in lawful wedlock.’® In short, the adopted child either was deemed, 
with express reservations, to be a legitimate child or was considered 
to have a separate status and to possess only certain itemized rights 
similar to those held by legitimate children. In Ontario such an 
enumeration of rights and obligations has been abolished. Subsec- 
tions (1), (2), and (3) of section 74 confer on the adopted child the 
status of a legitimate offspring of the adopting parent. The sole 
exception to these “blanket” provisions is section 74(4), which deals 
with the laws relating to incest and to consanguinity in marriage. 
A recent English case, Re Marshall,” may be contrasted with Re 
Blackwell. An important point in Re Marshall was that the date of 
distribution of the testator’s estate in relation to the adopted child 
fell before the passing of the 1957 British Columbia legislation, and 
the court applied the law in force at the time of the testator’s death. 
This law of 1945, both in British Columbia and England, did not give 
the adopted child the succession rights of a legitimate child, and 
the court further held that prima facie adopted children were not 
within the class of ‘child’ as intended by the testator. In other 
words, by the law in force at the time of the death of the deceased, 
the testator, in using the word “child”, was prima facie taken to 
refer only to a child born in lawful wedlock, so that adopted children 
were excluded along with illegitimate children.1® 


14 [1959] O.R. 377 at p. 401. 

15 1895 (N.Z.) c. 8, s. 7. 

16 Adoption Act, R.S.O. 1927, c. 53, s. 6(2). 
17 [1957] 1 Ch. 507 (C.A.). 

18 Ibid. at p. 523. 
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In Re Blackwell, Chief Justice McRuer in refusing to accept a 
submission that the intention of the testator was similarly to be 
construed, indicated that the words “for all purposes” in section 74 
fully covered all situations.19 In this case, the point of distribution 
fell after January 1, 1959, with the result that the 1958 legislation 
applied so as to give the adopted child a legal “rebirth” as of 
January 1, 1959.2? Once a case falls to be decided under the new 
enactment, the “rebirth” becomes retroactive from the operation of 
the word “heretofore” in section 75 and eliminates any discussion 
regarding the intention of the testator. Thus sections 74(1) and 74(2) 
form all-embracing clauses which transform an adopted child into 
the legal child of his adoptive parents, and section 74(3) seeks to 
clarify this even further by indicating that 74(1) and (2) shall 
determine the relationship among all persons other than the parent 
and child. 


Some interesting points on this aspect of the 1958 legislation 
deserve short comment. An adopted child’s former dual capacity, 
whereby he was essentially still the child of his natural parents while 
being the child of the adopters for certain purposes, no longer exists. 
He loses, for example, all right to the property of his natural parents, 
by way of intestate succession. Compensation for this loss is the 
achievement of complete legal membership in his new family. This 
is desirable as his new “single” position eliminates confusion and 
tends to stabilize the child emotionally since he will not be torn 
between two sets of parents as much as he was under the old legis- 
lation. 


It is well-established that a legitimate child receives his domicile 
of origin from his father, and an illegitimate child receives his domi- 
cile of origin from his mother.*! However, if a child experiences a 
“legal rebirth” and becomes the legal child of his adoptive parents, 
it is submitted that he now takes his domicile of origin from his 
adoptive parents.22 This result is in line with the intention of the 
legislation in cutting off all relationship with the natural parents, 
and is covered in the words “for all purposes”’.23 


It is to be noted that the Ontario legislation makes no mention 
of other Acts in Ontario which distinguish between persons related 
by adoption and persons who are not. In the 1956 legislation of 
British Columbia,?4 subsections (1), (2), (3), and (4) of section 9 
are very similar in wording and effect to the corresponding subsec- 
tions of section 74 of the Ontario legislation, but subsection (5) states: 


This section is to be read subject to the provisions of any Act which 
distinguishes in any way between persons related by adoption and per- 
sons not so related. 


19 [1959] O.R. 377 at p. 403. 
20 Ibid. at Pp. 404. 
21 Udny v. Udny (1869), L.R. 1 Se. & Div. 441. 
22 See Article 4(1) (iii) of the Code of the Law of Domicile—First Report 
of the Private International Law Committtee, Cmd. 9068, App. A. 
23 The Child Welfare Amendment Act, 1958 (Ont.), c. 11, s. 74. 
24 1956 (B.C.) c. 2, consolidated in 1957 (B.C.), c. 1. 
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An example of where this might arise in Ontario is found in 
section 158(2) of the Insurance Act,?5 which provides that “adopted 
children”, ‘children of adopted children”, and “grandchildren” are in- 
cluded as preferred beneficiaries. Mr. G. D. Kennedy points out that 
this apparently excludes adopted children of children and adopted 
children of adopted children.26 The fact that the British Columbia 
legislature felt it necessary to include such an express exception is an 
indication that if such an exception were absent, the new law regard- 
ing adopted children would override and alter the provisions of other 
Acts. Further, since the Ontario legislation emphasizes that, “for 
all purposes .. .” an adopted child is legitimate, and that the relation- 
ship to one another of all persons “be determined by this considera- 
tion’”’,27 it would seem that the words of the Insurance Act are 
rendered redundant and that the previously excluded persons would 
now come in as “grandchildren”. A problem of statutory interpreta- 
tion arises on this point since either the Insurance Act or the Child 
Welfare Act might be characterized as a particular enactment and 
so take precedence.?® It is submitted, however, in view of the ambi- 
guity, that the Child Welfare Act should override the Insurance Act 
on this question.?9 


Of interest is the ingenious use made recently of legislation 
which has provisions regarding the status of an adopted child similar 
to those in the Ontario legislation. In Re X,* a case tried before the 
British Columbia Supreme Court in 1957, an unmarried mother 
sought to adopt her illegitimate child. The British Columbia Adop- 
tion Act®! contains the following provision: 


4 (1) - adult unmarried person, or any adult husband and his adult 
—_ a may apply to adopt a child under the provisions of 

t ct. 
(2) In like manner, an adult husband and his wife together may apply 
to adopt the child of either of them, whether legitimate or illegiti- 


mate. 
(3) An adult husband or an adult wife may individually apply to adopt 
the child of either of them. 


Strictly, the applicant was not an adult “wife”, but Clyne J. felt 
that he should interpret the Act liberally and permit the adoption 
of the child in order to follow the intention of the Act which was 
to provide for the welfare of the child. However, the learned judge 
was disquieted by the potential danger to the institution of marriage 
if the adoption legislation were used often as a method of legitima- 


25 R.S.O., 1950, c. 183. 

26 (1957-58), 12 U. of T. LJ. 296 at p. 298. 
in Child Welfare Amendment Act, 1958 (Ont.), c. 11, ss. 74(1) and 

28 Halsbury’s Laws of England, Second edition, Vol. 31 at p. 484, No. 
604: . Where two co-ordinate sections are apparently inceeutahont, an 
effort must be made to reconcile them. If this is impossible, the latter ‘will 
generally override the earlier; but a particular enactment, wherever found, 
mast | be oe strictly as against a general provision.” 

Ibid. 
30 (1958), 12 D.L.R. (2d) 367 (B.C.). 
311957 (B.C.) c. 1. 
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tion. No similar section exists in Ontario, but section 63(1) (c) 
should cover the situation since by this section the presumption 
would be firmly against an adoption by an unmarried applicant. 
However, if such a situation were allowed in Ontario, an interesting 
problem could arise. Section 1 of The Legitimation Act®? provides 
that if the parents of an illegitimate child marry each other after 
his birth, the child will be deemed legitimate from the date of birth, 
but section 2 qualifies this by saying that if either of the parents 
was married at the time of birth, and legitimation subsequently 
takes places, the child may not compete with the lawful children 
by the first marriage of that parent. However, where A is married 
to B and causes an illegitimate child D to be born to C, C might 
adopt D with the result that D becomes C’s lawful child. When A 
marries C, it is submitted that the words “for all purposes” in sec- 
tion 74(1) and the words of section 74(3)3% could cause C’s lawful 
child to become A’s lawful child apart from the operation of the 
Legitimation Act.54 Further, it is submitted that this situation would 
enable D to compete on A’s intestacy with the lawful children of A’s 
first marriage, contrary to the express words of section 2 of the 
Legitimation Act. Although the courts would undoubtedly prevent 
any abuses which would tend to impair the institution of marriage, 
an amendment to remove any ambiguity in section 63 could eliminate 
the possibility of difficulties arising, at least with respect to future 
Ontario adoptions. 


Section 75, to which reference has already been made in dis- 
cussing the Blackwell decision, is an improvement over the former 
section 78 which it replaces, as it is wider in scope and includes in its 
operation an adoption made in any country, instead of merely an 
adoption made in another province of Canada. Despite the section’s 
apparent clarity, it raises a question of great importance in deciding 
what persons, in the wording of the section, “shall be governed by 
this Part’. More precisely, Ontario’s built-in conflict rule section 
does not settle the problem of foreign adoptions which are not effect- 
ed by an adoption “order”. It is possible for a person to be legally 
adopted under the laws of some other jurisdiction and yet not have 
the benefits of the subsections of section 74. These subsections 
depend upon an adoption order being made for their operation. What 
should be the status in Ontario of a person who is legally adopted 
in the eyes of a foreign law under an adoption agreement entered 
into according to the law of that jurisdiction? There may be no 
machinery, moreover, for obtaining a court order in that country. 
The position in Ontario where a de facto adoption had been effected 
before the advent of the legislation providing for the legal formali- 


32 R.S.O., 1950, c. 203, s. 1. 

33 The Child Welfare Amendment Act, 1958 (Ont.), c. 11. 

34 This would definitely seem to be the position where such an adoption 
and the ~ = remarriage occurred prior to January 1, 1959. See Re 
Blackwell, p 
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ties is obscure, but the better view is that the benefits of this part 
would not be attracted by such a relationship. It is questionable 
whether such a strict view should prevail when an Ontario court 
is considering a foreign adoption. Reference to the adoption order 
being made should be equated with the simple requirement that 
there be a legal adoption in the eyes of the foreign law and not with 
the necessity of a particular procedure. It is submitted that an 
amendment similar to the New Zealand legislation of 1955 would be 
in order. There provision is made for recognition of adoptions for 
the purpose of attaching the incidents of a child born in lawful 
wedlock, if they are legally valid according to the law of the place 
where made, if the effect of the adoption was to give the adoptive 
parent rights over the child superior to those of the natural parent, 
and, further, if the adoptive parent had rights equal to or superior 
to those of the natural parent on the intestacy of the child. In 
addition, specific provision is made for certain preferred adoption 
jurisdictions to whose adoptions the provisions are specifically said 
to be applicable. 


While on the matter of conflicts and jurisdiction, it should be 
pointed out that section 62 provides that the court may make an 
order for the adoption of any child resident in Ontario upon appli- 
cation being made in the prescribed manner by any person 
domiciled in Canada and resident in Ontario.5? The interesting point 
here is that we find one of the few legislative references to a 
“Canadian” domicile. We would suggest that the insertion of the 
word “anywhere”, making the particular words of the section read 
“by any person domiciled anywhere in Canada”, would avoid the 
rather theoretical question of whether there is a distinct Canadian 
domicile. Such an amendment would necessitate proof by the appli- 
cant of the acquisition of a domicile in a particular province or 
territory of Canada. Thus the applicant would not be able to rely 
upon a general intention to establish his domicile somewhere in 
Canada; the animus and factum necessary for the acquisition of a 
domicile of choice would not only have to concur in time, but also 
have to refer to the same territorial division. 


In any review of legislation it is usually considered to be the 
prerogative of the reviewer to find faults and generally to criticize 
the act of Parliament. This, however, is not an occasion for the 
exercise of that prerogative. Aside from the rather technical critic- 
isms we have already voiced, it can be said that the legislature, to 


35In Re McCleneghan Estate, [1954] O.W.N. 148; Jackson v. Jackson, 
[1942] O.W.N. 145; Re Miller, [1955] 3 D.L.R. 404 (Ont.). 


36 Adoption Act, 1955 (N.Z.), c. 93, s. 17. 


37 Prior to 1954, jurisdiction a upon the applicant’s being domi- 
ciled in Ontario: R.S.O., 1950, c. 7, s. 2. 
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use the words of Stephen J. has attained “a degree of precision 
which a person reading in bad faith cannot misunderstand”.** This 
should not be construed as a bouquet to the pioneering spirit of the 
Ontario legislature, but rather as a commendation of its willingness 
to follow whole-heartedly the good example of other legislatures, 
notably those of New Zealand and British Columbia.*? It should also 
be noted that no small part of the credit for these advances on the 
Canadian scene is due to the efforts of Mr. Gilbert Kennedy whose 
proposals*® have been incorporated in the present legislation. 


38 In re Castioni, [1891] 1 Q.B. 149 at p. 167. 
z “ed Blackwell at p. 402. 
, The Legal Effects of Adoption (1955), 33 Can. Bar Rev. at p. Th; 
Adoption in the Conflict of Laws (1956), 34 Can. Bar Rev. at p. 507. 
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RECENT ARBITRATION DECISIONS INVOLVING DISCIPLINE 
AND DISCHARGE This note discusses several recent discharge and 
discipline awards, particularly as they relate to the question of juris- 
diction. If one can draw any conclusion from such a limited survey, 
it will be the conclusion that there are indications of a trend towards 
a narrower conception of an arbitration board’s powers. This trend 
has certain implications for collective bargaining. 


Alteration of Penalty without Power in Agreement 


The recent decision of the Ontario Court of Appeal in Regina v. 
Bigelow, Ex Parte, International Nickel Company’ is of considerable 
significance in discharge and discipline grievances where a collective 
agreement gives an arbitrator no power to modify a penalty. The 
case involved a discharged employee who had 29 years of seniority 
with the company and was five years away from a pension.? The 
employee had a long record of absenteeism and alcoholism and had 
received numerous warnings over the years and a number of minor 
suspensions. Because of his efficiency when at work and his long 
seniority, the Company had never discharged him. In 1958, the 
year prior to his discharge, he received only warnings except for 
three short suspensions of four days or less. The Board refused to 
uphold the discharge but granted a seven-month suspension. 


A few quotes from the arbitration board award will assist in 
setting forth the problem faced by the Court of Appeal on the applica- 
tion of the Company to quash the award. At page 186 of the award 
the following paragraphs appear: 


Now, in ordinary circumstances, it would seem to be abundantly clear 
that the grievor’s record of service with the company, particularly in 
the last four years, was by no stretch of the imagination a satisfactory 
one and that on the basis of his record alone, let alone his last offence, 
the company would have been more than justified in discharging such 
employee. (Italics are mine). 


Yet for previous absences in 1958 because of alcoholism, the grievor 
remained unpunished and undisciplined except for warnings. On the 
three previous occasions when he was punished, he was punished by 
suspensions for one, three and four days respectively. If we assume that 
those are punishments for his first, second and third offences that the 
company thought merited punishment, then it seems to us wnreasonable 
particularly in this case, with its mitigating factors, that for his fourth 
offence, he should be discharged. (Italics are mine). 


And finally: 


For if he is to remain discharged at the age of 55, five years away from 
the time when he my ! elect to be pensioned, it means the end of his 
active and no doubt, his working life. He knows, apparently, how to 
perform only one job; he likes his job; and when he is performing it, 


1 [1959] O.W.N., p. 245. 
2¥For a full report of the case see Labour Arbitration Cases, Vol. 9, p. 18. 
Further citation of Labour Arbitration Cases are referred to as L.A.C. 
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he does so with more than ordinary competence. And it is possible— 
even probable—that being out of work for over seven months, earnin 

no income all that time, so far as we are aware, and enduring the ordea 
of a board of arbitration meeting to discuss whether the utmost possible 
punishment meted out to him by the company should stand or fall, an 
experience, no doubt, as solemn to him as it was new, may have the 
beneficial result that he will no longer offend as he has in the past. 


These three paragraphs clearly point up the dilemma faced by 
the arbitration board. On the one hand, the board was determined 
that the employee should be penalized for his conduct. On the other 
hand, it refused to ignore the employee’s seniority, his competence 
when at work, his age, and the degree of penalty imposed in the past. 
The board, not surprisingly, awarded a lengthy suspension. 


The result of the Court of Appeal decision is to make such solu- 
tion impossible in the absence of a specific power in the agreement. 
In allowed the motion to quash, the Court said as follows:% 


The jurisdiction of the board was to determine the issues between the 
parties and was expressly confined by the agreement between the com- 
pany and the union, to that function. The issue simply was whether the 
employee was discharged for just cause. The board ought to have directed 
itself to that issue and to that issue only. 


The result of the Bigelow case appears to be that the arbitration 
board can, under such circumstances, only give a “yes” or “no” 
decision. Should it decide the mitigating factors are so weighty that 
just cause for discharge does not exist, it must allow the grievance 
without penalty. On the other hand, should it decide the offence 
justifies the discharge, the grievance must be dismissed without 
alteration in the penalty. 


This often places an arbitrator in an extremely difficult position. 
The dilemma he is placed in can, and often does, result in inequitable 
decisions. 


This contention is illustrated by an analysis of two cases. 
The first, Falconbridge Nickel Mines Limited and Mine, Mill and 
Smelter Workers Union,’ involved the discharge of an employee for 
carelessness. The grievor had seniority of five years, only one year 
of which was spent on the job in which the carelessness took place. 
The Board, headed by Judge Anderson, held that its function was 
confined, first, to ascertaining whether or not the employee was 
careless, Then, having found that he was, the Board went on to say it 
next had to rule on whether the carelessness was sufficient to enable 
the company to discharge. The Board came to the conclusion that 
there was substantial cause for discharge and dismissed the grievance 
while declaring that it had no power to alter the penalty. The grievor 
and the union were, I am certain, not greatly consoled by a statement 
in the report declaring the employee a satisfactory one and express- 
ing the hope that the company would re-hire him in another capacity. 


3 [1959] O.W.N., p. 245 at p. 246. 
4L.A.C. Vol. 4, p. 239. 
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The other side of the same coin is exemplified by the recent case 
of Re Sudbury and District General Workers Union, Local 902, and 
Neelon Steel Limited.5 There a grievor had been repeatedly warned 
for failing to weigh his truck empty before loading and was found 
to be lying on two occasions with regard to such circumstances. He 
was warned he would be discharged for the next offence. On the 
next occasion he lied again and was discharged but the evidence 
revealed his behaviour resulted from certain extenuating circum- 
stances. In his decision, arbitrator Judge Little said as follows:5# 


I have carefully considered all the events leading up to the discharge of 
the grievor and must come to the conclusion that the penalty imposed 
was too drastic. In reaching this decision, I must make it clear that I 
do not condone the grievor’s failure to tell the truth. It is to be deplored 
and, in my view, the company would have been justified in taking some 
form. of disciplinary action such as a severe reprimand or suspension. 

I wish it were in my power to impose some penalty in lieu of dis- 
charge, but my powers under the agreement are limited. Under the 
heading “general” on page 3 of the agreement, he is entitled to be 
reimbursed for all time lost since the date of discharge. (Italics are mine.) 


Undoubtedly many will sympathize with Judge Little’s unhappi- 
ness about the case. 


This is not the place to discuss the merits of the Bigelow decision 
on the question of jurisdiction. Its reasoning gives judicial support to 
many past arbitration board awards® and one can safely assume that 
it will be followed by many arbitrators in the future. It should be 
pointed out, however, that the situation in respect to alteration of 
penalty in discharge cases differs in the United States. In a recent 
article, Professor Archibald Cox, perhaps the leading American auth- 
ority in the field of arbitration, states that most arbitrators in the 
United States find an implied power to reduce penalties in both dis- 
charge and discipline cases.7 This fact alone is sufficient to illustrate 
the controversial nature of the decision. 


Presuming that we must live with the Bigelow reasoning in 
Ontario, it is submitted that the mutual interest of labour and man- 
agement would be served by granting arbitrators the power to dispose 
of discharge grievances equitably. A “yes” or “no” answer to just 
cause for discharge often leads to unfair decisions. A gray rather 
than a black or white award may be infinitely more appropriate in 
the circumstances. 


5 L.A.C. Vol. 9, p. 257. 
5a Ibid., at p. 560. 

6 See the following cases as examples: 

—— Wholesale, Local 440, in Re Borden Company Limited, L.A.C. Vol. 


p. 681. 

United  baseorhere of America in Re The Steel Company of Canada, 
L.A.C. Vol. 3, p. 1009. 

Mine, Mill & Smelter Workers, Local 598, and International Nickel Co. 
Ltd., L.A.C. Vol. 3, p. 989. 

Unites Biosheorters of America, Local 2900, and John Inglis, L.A.C. 

o 
Galt “Mallgnbl Iron Company, United Steelworkers Arbitration Series, 


1-1 
7See Reflections Upon Labour Arbitration, 72 Harv. L. Rev. p. 1482. 
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In the past, management has generally opposed granting powers 
to arbitrators to alter discharge penalties imposed by it. This is, 
perhaps, understandable because companies felt such powers could 
only work to their disadvantage by resulting in reduced penalties. 
However, the circumstances in the Neelon case are such, as to be 
likely to arise more often in the future. Coupled with the implica- 
tions of the Bigelow decision, the inflexibility imposed on the arbi- 
trator may lead to unfair results to management. Arbitrators, 
faced with a situation where some lesser penalty than discharge 
appears desirable may be inclined to find that just cause for discharge 
did not exist. Employees deserving some penalty will then be let off 
scot-free. 


It is interesting to note that an increasing number of collective 
agreements in the province give arbitrators the power to make equit- 
able dispositions of discharge grievances. No statistical studies on 
the number of agreements in which such a provision appears are 
available. However, on the basis of personal observation, it seems 
likely that over half of collective agreements in Ontario contain 
such a provision in the event of discharge. 


Implications of the Bigelow Decision on Discipline Grievance 


This is certainly not the situation with respect to discipline, 
where relatively few collective agreements in Ontario grant powers 
to dispose of grievances equitably. In most contracts the only refer- 
ence to discipline is contained in the management’s rights clause. 
Management is normally given the right to discipline for just cause. 


The Bigelow decision raises some interesting and important prob- 
lems in the field of discipline. These can be illustrated by a brief 
example. Suppose an employee with ten years seniority has turned 
out some defective work after being warned to use special care. Let 
us assume, as fair minded persons, that the offence justifies a two- 
day suspension. Let us assume, however, that management imposes 
a six-month suspension, or even a year’s suspension. 


If, as the Bigelow decision suggests, the function of the Board 
is confined to ascertaining whether the employee was disciplined for 
just cause, can the arbitration board reduce the penalty to some- 
thing more reasonable than one year? In our example, we have 
assumed there was just cause for some discipline. It is only the 
degree of discipline which appears inequitable. Can the board allevi- 
ate the penalty in the absence of power in the agreement to equitably 
dispose of the grievance? 


At least one arbitrator has held that he had no power to reduce 
the harshness of a disciplinary penalty in such circumstances. In the 
case of United Packinghouse Workers of America, Local 293, and 
Quaker Oats Company of Canada,’ Judge R. S. Clark said as follows: 


8 L.A.C., Vol. 4, p. 1268 at 1271. 
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The clause relating to discharge cases referred to above, gives a Board 
of Arbitration a discretionary power to make any other arrangement 
(short of discharge) which is just and equitable in the opinion of the 
conferring parties. No such discretion is accorded to it under the clause 
referring to management rights under Clause 7, and once it is estab- 
lished that discipline has been imposed with reasonable cause, and if 
arrived at honestly, even though harshly in the opinion of the grievor 
or the bargaining agency, the Board cannot interfere by revising the 
employer’s decision. ... 

This reasoning can be attacked with considerable force. Men are 
not hanged for traffic violations and it would seem only right for 
an arbitration to evaluate the propriety of the penalty according to 
the seriousness of the offence. Many arbitrators would, I believe, 
agree that the question of whether just cause existed for the particular 
disciplinary action taken is important. However, the Bigelow decision 
may tend to reinforce the type of thinking outlined above in the 
Quaker Oats case. In the field of discipline, this may raise even 
more difficult problems than in discharge. In discharge cases, the 
determination of just cause involves in itself a quantitative deter- 
mination of the seriousness of the offence. If the offence is not 
sufficiently serious, the arbitrator can allow the grievance. But in 
the area of discipline, the arbitrator may be confined to finding 
whether some cause of discipline existed. The quantitative check 
present in discharge is then lacking if the Bigelow reasoning applies 
and markedly inequitable results could flow from its operation. 


If the thinking of the Bigelow case becomes more prevalent in 
future arbitration cases, it appears likely that strenuous efforts will 
be made by the labour movement to give wider powers to arbitrators 
in the area of discipline. Presumably these will take the form of 
attempting to extend the discharge clause which now appears in 
many collective agreements, so that it covers discipline. 


At the root of the question involved in alteration of penalty in 
both discipline and discharge cases is the differing conception of the 
nature of an arbitrator’s powers under collective agreements. The 
Bigelow decision reinforces those who say the arbitrator’s powers 
are confined strictly to those conferred upon him by the agreement. 
There are, of course, other points of view held by authorities in both 
the United States and Canada. The Bigelow decision represents one 
point of view. Professor Archibald Cox puts the other view concisely 
in a recent article in the Harvard Law Review:2 


Collective agreements, because of the institutional characteristics al- 
ready mentioned, are less complete and more loosely drawn than many 
other contracts; therefore, there is much more to be supplied from the 
context in which they were negotiated. The governing criteria are not 
judge-made principles of the common law but the practices, assumptions, 
understandings and aspirations of the going industrial concern; the 
arbitrator is not bound by the conventional law though he may follow 
it. If we are to develop a rationale of grievance arbitration, more work 
should be directed towards identifying the standards which shape arbitral 
opinions. 


9 Reflections Upon Labour Arbitration, 72 Harv. L. Rev. 1482, at p. 1500. 








2:140 


Board 
ement 
of the 
clause 
estab- 
ind if 
rievor 
g the 


n are 
t for 
ng to 
lieve, 
cular 
ision 
1 the 
even 
, the 
eter- 
- not 
It in 
ding 
heck 
plies 


it in 
will 
itors 
n of 
Ss in 


y in 

the 
The 
vers 
ent. 
0th 
one 
sely 


; al- 
lany 
the 
not 
ons, 
the 
low 
fork 
tral 











1960 | Notes 145 


In view of the divergence of opinion on the major points in- 
volved in the Bigelow decision, it is to be regretted that the Court of 
Appeal refused to grant leave to appeal to the Supreme Court of 
Canada. One can hardly agree with what the writer understands 
was the reason for refusal, namely, that the issues involved were local 
and not of sufficient public importance. It is my belief that the de- 
cision will have a decided effect in both arbitrator’s future decisions 
in the area of discharge and discipline as well as on future collective 
bargaining. 


Jail Sentences and Leave of Absence 


While the recently reported decision of Re United Steelworkers of 
America and Algoma Steel Corporation’® does not have the general 
significance of the Bigelow award, it again raises some interesting 
points in regard to the matter of jurisdiction. The grievor, an em- 
ployee with six years’ seniority, was arrested while on his day off and 
charged with impaired driving. He was convicted and received a 30- 
day sentence, whereupon he applied for a leave of absence. The 
Company refused the leave of absence and in accordance with the 
seniority article, removed the employee from the seniority rolls. 


The board reviewed the leave of absence clause and found that 
the Company had unlimited rights to refuse leave of absence. But 
it went further and stated :1 


I was not referred to, nor have I found, any provision in the collective 
agreement which imposes upon the company the obligation of granting 
a leave of absence to enable the employee to serve a gaol term. In 
my view if the parties had intended that there should be any such 
obligation upon the company there would have to be some specific 
language in the agreement covering the matter. 


A substantial number of collective agreements provide that 
leave of absence is to be granted for reasonable cause. Even had such 
wording existed in the Algoma case, it appears on the above reason- 
ing that the board would have declined jurisdiction. 


Aside from the problem of jurisdiction, the question of leave of 
absence in jail sentences is worthy of comment. Failure of the parties 
to deal specifically with it often leads to inequitable results. The 
problem is not a simple one and can be illustrated by an example. 
Let us assume that an employee with six months of service is jailed 
for ten years for robbing a bank. Is it reasonable to expect that 
management should be obliged to rehire him at the end of his 
sentence? Naturally not. On the other hand, let us assume that an 
employee with twenty years’ seniority is jailed for ten days for 
impaired driving. It is submitted that he should not lose the substan- 
tial interest he has in his job under these circumstances. This might 
be the case if seniority is automatically lost after a certain number of 
days of absence without leave. 


10L,A.C. Vol. 9, Pp. 276. 
10a Jbid., at p. 281. 
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If future arbitration boards take the Algoma approach to the 
problem and refuse to deal with it unless specifically covered by the 
agreement, it may be necessary to avoid inequity by adding to the 
contract. The drafting of a clause to cover leave of absence in the 
event of jail sentences is a difficult task. It should take into con- 
sideration such factors as (i) the type of offense (ii) the length of 
the jail sentence (iii) the seniority of the employee and (iv) his 
service record. Management’s decision should then be made subject 
to an arbitrator’s review and the same factors would be given weight 
by him.14 


Conclusion 


Can one draw any conclusions from this brief review? Only a 
few recent cases have been mentioned, and they concern only dis- 
charge and discipline. However, the Bigelow, Neelon and Algoma 
awards have all been handed down in the last six months. The 
Court of Appeal decision in the Bigelow case must be accorded con- 
siderable weight. When added together with other decisions they 
seem to indicate an increasing unwillingness on the part of arbitra- 
tors to stray from the strict confines of the agreement. The same 
trend is evident in other areas of contract administration such as 
contracting out and compensation in the event of improper lay-off.!? 
Perhaps the one salient recent example to the contrary is the Polymer 
award.15 


Whether one agrees with this trend or not, more lengthy and 
detailed collective agreements are likely in the future. It is difficult 
to be happy with the situation because it appears to fly in the face 
of common sense. In this regard one agrees with Professor Laskin 
when he says in the Polymer award:14 


The parties to a collective agreement must be utterly bewildered to 
know that notwithstanding the successful consummation of an agree- 
ment (which by legislation is binding on Company, Union and em- 
ployees) and notwithstanding the statutory direction for final and binding 
arbitration of contract disputes, they really have no obligation to carry 
out the agreement because they should have expressed this obligation 
twice instead of once. Of course, if the views expounded in the Deloro 
case become pervasive enough the parties to a collective agreement 
may come to believe that in law you must reinforce your binding 
promises by an additional covenant that they shall be enforceable. 


While one may agree with Professor Laskin, there exists a duty 
to clients to tell them that Professor Laskin’s view is a minority 
opinion, and that they must protect themselves by reinforcing bind- 
ing promises by additional covenants. This is certainly true in the 
matter of alteration of penalty on discharge or discipline or leave of 
absence for jail sentence and in many other areas of contract admin- 


11 For a similar approach to the problem see United Automobile Workers 
and Ford Motor Company L.A.C. Vol. 8, p. 210. 

12 See particularly Re United Steelworkers of America and Deloro Smelt- 
ing and Refining Company Ltd., L.A.C. Vol. 9, p. 159, for a case of failure 
to provide for advance notice of lay-off under the seniority article. 

13 L.A.C. Vol. 10, p. 51. 

14 Jbid., at pp. 62-3. 
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istration. Failure to give such advice may expose clients to unhappy 
results and lawyers to considerable criticism from clients. 


We in Ontario are moving towards an era of more complicated 
and legalistic collective bargaining agreements. 


Martin L. Levinson* 


LIABILITY OF STOREKEEPERS TO PERSONS WHO COME 
ONTO THE PREMISES TO BUY Once a shop is open for 
business the shopkeeper is potentially liable for injuries suffered by 
customers while on his premises. 


First, he is responsible for negligent acts committed either by 
himself or his servants in the course of their employment. Secondly, 
he is liable as the occupier of property for injuries caused by defects 
in the premises themselves. It is with this second aspect of his 
responsibility that this article is specifically concerned. 


The general principles of negligence do not apply to the occupier 
of property. There is not one single standard of reasonable care 
the breach of which results in an obligation to all persons injured 
because of such negligence. Instead, we find a complex set of rules 
which classifies persons entering property in accordance with their 
business interests. Once persons are classified, a corresponding duty 
is imposed on the occupier on an ascending scale from a nominal 
duty towards a trespasser to the more onerous duty toward a 
person invited to the premises for a legitimate business reason.1 
This judicial approach was strongly criticized by Denning L.J. (as 
he then was) in Dunster v. Abbott,? where he remarked: 


A canvasser who comes on your premises without your consent is a 
trespasser. Once he has your consent, he is a licensee. Not until you 
do business with him is he an invitee. Even when you have done business 
with him, it seems rather strange that your duty towards him should 
be different when he comes up to your door from what it is when he 


goes away. 


He further observed that the system was too rigid, resulting 
either in injustice in borderline cases or the expansion of existing 
categories to meet cases falling clearly within the accepted areas. 


However, in the case of White v. Imperial Optical, Barlow J. 
recently reaffirmed that the categories of invitee, licensee and tres- 
passer remain the basis of defining an occupier’s liability in the 
Province of Ontario. 


*Mr. Levinson is in the Fourth Year at Osgoode Hall Law School. This 
paper was presented to the Labour Relations Section of the Ontario Bar 
on February 5, 1960. 

1 Robt. Addie & Sons (Collieries) Ltd. v. Dumbreck, [1929] A.C. 358. 

2 [1953] 2 All E.R. 1572. 

3 (1957), 6 D.L.R. (2d) 496 (Ont.). 
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Persons entering a shop may be either licensees, whom the 
shopkeeper merely permits to be there, or invitees who enter for 
a valid business reason. To the former, the shopkeeper owes only 
the duty to warn of hidden dangers of which he is, in fact, aware, 
but to the latter he owes a higher duty based on the apparent 
economic benefit he is likely to derive from such a visit A bona fide 
customer is an invitee who is expressly or impliedly invited to enter 
the store in order to do business with the occupier and, according 
to Indermaur v. Dames,’ the authoritative decision in this branch 
of the law, it is this alleged invitation coupled with the potential 
benefit to the occupier which is the governing factor for the imposi- 
tion of such a high duty on the storekeeper. 


In his article Business Visitors and Invitees> Dean William L. 
Prosser disagrees with the notion of implied invitation as the basis 
of the storekeeper’s liability. He is averse to this view that the 
occupier owes a duty to the “invitee”, or the American counterpart, 
“the business visitor’, because of the apparent economic benefit he 
will receive. In contrast, having examined the cases prior to /nder- 
maur v. Dames, he finds that the courts have emphasized that the 
storekeeper “holds out” to the general public that his premises are 
safe for the purpose for which they are open, without reference to 
the potential profit. If this second test were used, it would not be 
so difficult for the courts to decide who was using the shop in rela- 
tion to the business and who was in the store for purely personal 
purposes. Further, since the shopkeeper holds out that his premises 
are reasonably safe for the purposes for which they are open, there 
is a general duty on him to keep them safe. With modern develop- 
ments in insurance protection this would seem to be a practical 
business approach. Dean Prosser does not eliminate the categories; 
he merely changes the method of classification, imposing a positive 
duty on the occupier to keep his premises reasonably safe for those 
persons who enter the shop for purposes related to his business. 


Returning to the authority of past decisions, one finds that the 
Canadian courts have extended the class of “invitee” to such a point 
that it covers nearly as great a segment of the public as that sug- 
gested by Dean Prosser on the basis of “holding out” although the 
route has been of a more devious nature. A person visiting a shop 
need not make a purchase in order to become an invitee; it is enough 
if he enters with the mental prospect of making a purchase.® For 
example, in the case of Taylor v. Alexander it was held that a person 
who went to a shop on business and returned later to retrieve an 
article which he had previously left behind was an invitee on the 
return visit.7 Also, those who take advantage of free services offered 
by a store in the interests of advertising or goodwill are also classed 


4 (1866), L.R. 1 C.P. 274. 

5 (1942), 20 Can. Bar Rev. 357. 

6 Benardz v. Burgess, [1937] O.W.N. 497. 
7 Taylor v. Alexander, [1935] O.R. 406. 
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as invitees and are given the added protection of this category. 
Thus a person stopping to put air in the tires of his car would be 
an invitee of the garage operator. In short, most adult persons 
visiting a shop would be classed as invitees except where it can be 
proved that they came for purely personal reasons, as for example, 
to visit an employee therein, to take a short cut through the store or 
to use the premises as protection from the rain. 


An interesting illustration of how far the courts have extended 
this concept of “invitee” is found in cases of injury to children who 
have accompanied an adult on a shopping expedition. Obviously, 
infants are not themselves potential customers, but Quillian J. 
summed up the attitude of the American courts in such circumstances 
as follows’: 


Not only is it customary for small children to be carried into stores, 
bakeries and similar shops but it is done in connection with the pro- 
prietor’s business, because the patronage of the parents depends upon 
the privilege of bringing children. . . . That the custom is recognized by 
merchants is conclusively shown by the devices designed for the amuse- 
ment of children generally found in the stores. 


Canadian courts appear to take a similar view although we cannot 
find it expressed in such unequivocal language. In Sangster v. T. 
Eaton Co. it was found that the duty set forth in Indermaur v. 
Dames applied to a child two and one-half years old who accom- 
panied his mother to a store and was injured by a wall mirror which 
had accidentally fallen. It should be noted that the mother took the 
child to the store in order to purchase clothes for him from which 
act it might be inferred there was an economic benefit in his coming. 
However, in Hudson’s Bay Company v. Wyrzykowski!® Hudson J. 
referred to the Sangster case holding that the principles of Jnder- 
maur v. Dames applied “in the case of a small child accompanying 
its mother in a department store’ without making reference to the 
purpose of their visit. These cases suggest that children accompany- 
ing an adult will be classed as customers and that the category of 
“invitee” has been stretched to its very limits to accommodate 
modern social customs. 


Now that customers have been classified as invitees, what then 
is the duty imposed upon the shopkeeper towards said invitees? 
Professor Prosser suggested it should be that of keeping the premises 
reasonably safe for the purposes for which the store is open. How- 
ever, the standard of care actually applied has been authoritively 
stated by Willes J. in Indermaur v. Dames:14 





8 Cooper v. Anderson, 101 S.E. 909 (1920). 
9 (1893), 25 O.R. 78. 

10 [1938] S.C.R. 278. 

11 Supra, footnote 4, at p. 288. 








150 OSGOODE HALL LAW JOURNAL [ VOL. 2:147 


And, with respect to such a visitor at least, we consider it settled law, 
that he, using reasonable care on his part for his own safety, is entitled 
to expect that the occupier shall on his part use reasonable care to 
prevent damage from unusual danger of which he knows or ought to 
know; and that, where there is evidence of neglect, the question of 
whether such reasonable care has been taken by notice, lighting, guard- 
ing, or otherwise, and whether there was contributory negligence in the 
sufferer, must be determined by a jury as a matter of fact. 


Although this statement is still accepted as the standard of care 
required of the invitor, subsequent cases indicate it is somewhat 
ambiguous on practical application. In practice, there are two prim- 
ary considerations. 


First, the plaintiff customer must prove that his injury was 
caused by some negligence on the part of the shopkeeper. It was 
held in Lastiwka v. Shymka!2 that where the plaintiff, invitee, fails 
to prove that the storekeeper was negligent there is no liability on 
the occupier even though injury occurs while the invitee is shopping 
on the premises of the defendant. 


This principle was applied in Noble v. Hudson’s Bay Co.1* where the 
plaintiff who entered the defendant company’s store on a snowy day, 
slipped and broke her ankle on a floor which was covered with cinders 
and melting snow. The defendant proved the floor had been cleaned 
on the morning in question and that he employed a janitor whose 
duty it was to keep the floors at the entrances clean. In this case 
the court held that the plaintiff had not satisfied the onus on her 
of showing that the defendant had failed to use reasonable care to 
make his premises safe for invitees. To have held otherwise would 
have been to infer that the defendant was under an obligation to 
keep the floor clean despite a snow storm from which customers 
came in at the rate of one every twelve seconds—obviously an un- 
reasonable degree of care in the circumstances. 


Secondly, once negligence has been proved the court must still 
decide if it was in relation to some “unusual danger” about the 
premises, of which the shopkeeper knew or ought to have known. 
The standard is that of the reasonable and prudent shopkeeper and 
thus the plaintiff in Openshaw v. Loukes' failed to recover for in- 
juries sustained when she slipped while shopping in the defendant’s 
store. In falling, she struck a class show case, breaking the glass and 
severing a nerve in her arm. After the court had found no negli- 
ence by the defendant in relation to the condition of the floors on 
which the plantiff slipped, it concluded that a shopkeeper was not 
legally bound to use in his show cases glass of such strength as 
would resist the force of a shopper falling against it. 


Even so, the word “unusual” defies a comprehensive definition 
because it relates not only to the superior knowledge of the property 
imputed to the invitor, but also to what the invitee might expect, or 


12 (1945), 1 W.W.R. 529 (Alta.). 
13 [1947] 1 D.L.R. 387 (Alta.). 
14 (1957), 21 W.W.R. 378 (B.C.). 
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in fact knows, about the condition of the premises. The customer 
is expected to take reasonable care to avoid obvious dangers and 
if he chooses to take a chance then the shopkeeper is not liable 
for any injuries so incurred. Consequently, whether or not the 
defect amounts to an unusual danger must be decided as a matter 
of fact in each case. With regard thereto, structural defects in a 
building are considered unusual dangers as are foreign materials 
found on the floor of a store. Thus in Diederichs v. Metropolitan 
Stores Ltd.5 the plaintiff recovered against the defendant shopkeeper 
when she slipped on a plastic trinket which had fallen from a counter. 
Other cases indicate that the operators of fruit and vegetable stores 
must exercise extreme care to prevent vegetable matter from remain- 
ing on the floors where it might cause injury to a customer. On the 
other hand it may be inferred from Carroll & Carroll v. Chicken 
Palace Ltd.16 where a blind customer failed to recover for injuries 
sustained, that although the shopkeeper invites the general public 
including the infirm as well as the physically fit to enter his store, 
he need not take special precautions to prevent injury to handicapped 
persons. 


According to Willes J., the duty of the shopkeeper is to prevent 
damage from unusual danger and there is no general duty to prevent 
the unusual danger itself. He has the alternative of either keeping 
the premises reasonably free from unusual danger or giving adequate 
protection to invitees against such dangers of which he knows or 
ought to know by means of lighting devices, guarding, etc. This 
view was recently affirmed by Lord Porter in London Graving Dock 
v. Horton’? where he held that an invitee cannot require the occupier 
to make alterations to his premises in order to render them safe. 
He must take them as they are, subject to the occupier’s duty to 
use reasonable care to protect him from unusual dangers. Such a 
conclusion means that the existing law differs from the contention 
of Professor Prosser that the shopkeeper “holds out” to the public 
that his premises are reasonably safe for the purposes for which 
they are opened to the public. 


Whether the invitor has taken reasonable precautions to pro- 
tect his customers from existing dangers is again a question of fact 
to be decided in each case. However, it was further laid down in 
London Graving Docks v. Horton that a warning as to existence of 
the danger is enough to discharge the duty placed on the shopkeeper. 
Where the invitee has been forewarned of the nature of the danger 
by the shopkeeper, or has otherwise obtained knowledge of it, then 
this knowledge amounts to a complete bar to recovery for any injur- 
ies suffered rather than merely being important evidence in favour 
of the invitor. This was also the opinion of the court in Reid v. 
Mimico1® where the plaintiff failed in an action for injuries sustained 


15 (1956), 20 W.W.R. 246 (Sask.). 
16 [1955] 3 D.L.R. 681 (Ont. C.A.). 
17 [1951] A.C. 737 at p. 745. 

18 (1926), 59 O.L.R. 579. 
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when she tripped in a hole in the pavement, inasmuch as she was 
aware of the existence of the hole. It should be noted, however, that 
the warning of the nature and extent of the danger must be sufficient 
to allow the invitee to estimate the risk involved. 


Is there then no room in our law for contributory negligence in 
relation to the occupier of property? According to Reid v. Mimico 
there is not, the reason being that there is no general duty on the 
occupier to keep his premises reasonably safe. He must only protect 
invitees from damage from unusual danger and if he is negligent 
in carrying out this duty, either by not repairing or by not giving 
proper warning, then the injured customer recovers regardless of 
any negligence on his own part. If, on the other hand, the shop- 
keeper has fulfilled his duty then the customer who ignores the 
warnings or protection offered is deemed to have acted unreasonably 
and has no cause for action. This question was discussed in both 
Whitehead v. North Vancouver’? and Brown & Brown v. B. and F. 
Theatres Ltd.2° In the latter case an opposite result was reached 
and the plaintiff recovered damages in an amount reduced in pro- 
portion to his own negligence. It must be stated, however, that there 
a theatre patron had purchased an admission ticket, so that the 
Brown case does not directly apply to the shopkeeper situation. It 
was argued that the duty imposed in Indermaur v. Dames was de- 
fined before The Negligence Act was instituted and should today be 
altered accordingly. However, in the light of the persuasive decision 
of London Graving Docks v. Horton?! which has been generally 
adopted in Canada though not specifically in regard to this point, 
there does not appear to be much room for the Negligence Act with 
regard to contributory negligence in these cases. 


The shopkeeper only incurs liability to the invitee within the 
geographic limits of his invitation. If a customer should stray be- 
yond the areas of the store open to customers, he will then become 
a trespasser or, at best, a licensee. The shopkeeper may by his con- 
duct extend the invitation beyond that normally extended to cus- 
tomers. If so, the customer will then become an invitee to that part 
of the store. In Rudlen v. Bridgeman,?? when the plaintiff asked if 
there were any peas for sale, the clerk replied in the affirmative, 
pointing to a shelf in a part of the store not normally frequented 
by customers. While fetching the peas, the plaintiff fell through an 
open trap-door; it was held that the conduct of the clerk was an 
implied invitation to go to the shelf and, further, that the plaintiff 
was not guilty of contributory negligence in not seeing and avoiding 
the open trap door when his eyes were raised to the shelf. 


19 [1939] 3 D.L.R. 83 (B.C. C.A.). 


20 [1947] 3 D.L.R. 593 (S.C.C.). Also, Greisman v. Gillingham, [1934] 
S.C.R. 375. 


21 Supra, footnote 17. 
22 [1930], 3 D.L.R. 224 (Ont.). 





147 


was 
that 
cient 


ce in 
mico 
| the 
otect 
gent 
ving 
s of 
hop- 

the 
ably 
both 
d F. 
ched 
pro- 
here 


L a 
; de- 


sion 
rally 
dint, 
with 


the 
be- 
ome 
con- 


part 
d if 
‘ive, 
ited 
1 an 
; an 
itiff 
ling 


934] 





1960} Notes 153 


Although the special obligation towards invitees exists only 
while the visitor is physically present in that part of the premises 
which the occupier has thrown open to the public, it extends to all 
parts of the store which the visitor may reasonably expect are open 
to him. Therefore if a telephone or other facility is provided and 
maintained for the use of customers, the customer is an invitee 
while he makes use of it.22 However, if such a convenience is main- 
tained for the private use of the occupier and his employees, the 
customer is at most a licensee if he should choose to take advantage 
of the device.”4 


A final consideration in the storekeeper’s role is that the duty 
of the invitor applies to the occupier and not necessarily to the owner 
of the premises. If the shopkeeper rents his store, he alone, and not 
the landlord, is liable to the customer. Similarly, the duty is personal 
in that the occupier may not delegate his responsibilities to his ser- 
vants, agents or independent contractors to avoid liability. 


ALICIA FORGIE * 


23 Clow v. Tracey, [1949] O.R. 827. 
24 Great Atlantic & Pacific Tea Co. v. Randolph, 64 F. 2d. 247 (1933). 
25 Thomson v. Cremin & others, [1953] 2 All E.R. 1185. 


* Mrs. Forgie is a student in the second year at Osgoode Hall Law School. 


Nore: The author gratefully acknowledges the research work of Mr. Bruce 
Thomas of fourth year, Osgoode Hall Law School, on which this article 
is based. 
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UNITED STATES v. E. I. DUPONT DE NEMOURS AND COMPANY — The 
famous DuPont case was in the courts for ten years. This comment 
is primarily an analysis of a few interesting points made by LaBuy J., 
of the Seventh Circuit, in an opinion dated November, 1959,! on 
reference for settlement from the Supreme Court as a result of its 
finding on June 3, 1957,? that the DuPont Company had violated 
the Anti-Trust Law. It is therefore necessary to review the Supreme 
Court’s findings briefly to understand LaBuy J.’s judgment. Much 
of the argument in this protracted litigation is relevant to Canadian 
problems, and the cardinal emphasis will be placed upon matters of 
interest to Canadian readers. 


Although DuPont had been charged under several provisions of 
the American Anti-Trust laws, the Supreme Court found it guilty 
only of a violation of section 7 of the Clayton Act. The relevant part 
of that section provided :3 


That no corporation engaged in commerce shall acquire, directly or in- 
directly, the whole or any part of the stock or share capital of another 
corporation engaged also in commerce, where the effect of such acquisi- 
tion may be to substantially lessen competition between the corporation 
whose stock is so acquired and the corporation making the acquisition, 
or to restrain such commerce in any section or community, or tend to 
create a monopoly of any line of commerce. 


A majority of the Supreme Court, in an opinion written by 
Brennan J.,* held that, although General Motors and DuPont were 
not competitors, nevertheless a violation of the Act had occurred. 
This reversed the exhaustive opinion of LaBuy J., which ran to 100 
pages in a close analysis of the forty-year relationship between these 
two industrial giants.5 The violation resulted from DuPont’s pur- 
chase, in the years from 1917 to 1919, of General Motors’ stock 
which at the date of trial totalled 63,000,000 shares, representing a 
23% interest in the company. The objects of this purchase, as 
shown by voluminous evidence, were two-fold. First, the directors 
of DuPont felt that an investment in the automobile industry would 
be a profitable long-term employment of capital. Second, it was felt 
that such a purchase would protect DuPont against a loss of its 
position as commanding supplier in the field of enamels and other 
chemical products used by the automobile industry. There was 
genuine reason to fear that the success of the Ford Motor Company 
might lead to Ford’s investment in supplier companies, thus eventu- 


1177 F. Supp. 1. 

2 353 U.S. 586, 77 S. Ct. 872. 

3 Amended in 1950. Not material. 

477 S. Ct. 872 at p. 877. 

5126 F. Supp. 235. 

6 This original purchase by DuPont is closely analogous to the investment 
mr — 7 oe y Canada Cement Ltd. in shares of Standard Paving and 

aterials Ltd. 





oO 


— @ = Ss HH OD st Ot 


— As OAS 


ae 


‘he 
ont 


in- 
ler 
isi- 
on 
yn, 


by 
re 


nt 
id 











1960] Case Comment 155 
ally freezing out independent chemical producers. Indeed, the success 
of Ford very nearly resulted in bankruptcy for General Motors in 
the early twenties. Faced with a threatened loss of this substantial 
investment, DuPont loaned some of its managerial talent and capital 
to the floundering company. The result of such infusion was that, 
although more than one hundred automobile producers were defunct 
by 1932, General Motors survived. 


With this background it is possible to examine the majority 
opinion in the DuPont case. One fascinating feature of the opinion 
is that DuPont was convicted in 1957 for a purchase made 40 years 
earlier that had not infringed the public interest but might do so 
in the future. The following excerpts from the opinion of Brennan J. 
are noteworthy:? 

We agree with the trial court that considerations of price, quality and 

service were not overlooked by DuPont or General Motors. Pride in its 


products and its high financial stake in General Motors’ success would 
naturally lead DuPont to try to supply the best. ... 


... We repeat that, the test of a violation of s. 7 is whether, at the time 
of suit, there is a reasonable probability that the acquisition is likely to 
result in the condemned restraints. . . . The fire that was kindled in 
1917 continues to smolder. It burned briskly to forge the ties that bind 
the General Motors market to DuPont, and if it has quieted down, it 
remains hot, and ... is likely at any time to blaze and make the fusion 
complete. (Italics are mine.) 
The celestial fire that impregnates the last sentence would be 
excellent embellishment for a tract against big business, but seems 


out of place in a court of law. 


Another question arises in reference to the Court’s holding that 
the test must be applied ‘‘at the time of suit”. The dissenting view 
was that the Government must show DuPont’s purchases tended to 
create a monopoly at the date of the purchase. In view of the weak- 
ness of General Motors at the time, this would be impossible. Fur- 
thermore, this interpretation would rule out that part of the Govern- 
ment’s case which was based on the fact that the subsequent broad 
diffusion of General Motors stock among thousands of small share- 
holders gave DuPont’s 23% interest effective control. 


The wisdom of this viewpoint is apparent, from a utilitarian 
aspect, when one considers the ramifications of the Supreme Court’s 
opinion in the DuPont case. It means that an external authority can 
apply a new set of motives at any time in the future to invalidate a 
formerly lawful act. 


Although the Clayton Act was enacted in 1914, this is the first 
case in which it was applied to a vertical acquisition. Furthermore, 
it is the first time it was used against an investment that had taken 


777 S. Ct. 872 at p. 884. 
8A key point to note is the difference between horizontal and vertical 
mergers. Generally speaking, a horizontal merger results when a company 
acquires control of another company competing in the same market; a 
vertical merger (or integration) results when a supplying company acquires 
control of a corporate customer of its products. 
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place years before. In regard to these two points, the vigorous dis- 
senting opinion of Burton and Frankfurter JJ. is instructive: 


The Court, in accepting both of these contentions, disregards the langu- 
age and purpose of the Statute, 40 years of administrative practice, and 
all the precedents except one District Court decision. e sweeping 
character of the Court’s pronouncement is further evidenced from the 
fact that to make its case the Court requires no showing of any misuse 
of a stock interest either at the time of acquisition or subsequently to 
gain preferential treatment from the acquired corporation. All that is 
required, if this case be our guide, is that some court, in some future 
year be persuaded that a “reasonable probability” then exists that an 
advantage over competitors in a narrowly construed market may be 
obtained as a result of the stock interest. 
The dissenters also point out that the majority judgment is based 
on the “fact” that DuPont had no standing as a General Motors 


supplier before 1917, and gained a commanding position afterward:1° 


With these words the Court overturns the unequivocal findings of the 

District Court to the effect that DuPont was a principal supplier to 

General Motors prior to the 1917-1919 stock purchase, that DuPont main- 

tained its position in the years following the stock purchases, and that 

for the entire 30-year period preceding the suit, General Motors’ pur- 
chases of DuPont’s products were based solely on the competitive merits 
of those products. 

This is an accurate summation of LaBuy J.’s opinion’ which 
analyzed in detail all purchases of DuPont products made by General 
Motors. He found that the various divisions of General Motors bought 
separately and competed with each other. Where DuPont products, 
like Duco enamel, were used exclusively, it was because they were 
superior to others, as shown by the purchases by Ford, Chrysler and 
other companies. The decentralization of authority at General Motors 
was an important point. Each division was an autonomous company, 
and executives from other divisions were not even allowed in to 
examine the models. As a result, some divisions of General Motors 
continued to buy products of DuPont competitors at a time when 
other divisions were sticking to DuPont products. Duco was used 
by Cadillac for three years before other divisions began to buy it, 
and this was after Ford had begun to use it on all its products. 


In spite of such hard economic facts, DuPont was convicted.!? 
The Supreme Court referred the matter to the District Court to 
effect a settlement of the complex problems posed by its findings. 


LaBuy J.’s decision on the reference is another lengthy, reasoned 
look at the economics of the case. The Government urged that 
DuPont be ordered to divest itself of its 63,000,000 shares, which 
were worth $3.5 billion at the date, by declaring the shares as divi- 
dends to DuPont shareholders. They would thus be taxable at the 
full rate, ranging up to 92%. The Court was also asked that, all 
General Motors shares which Delaware and Christiana Securities 


9 Supra, footnote 10 at p. 885. 
10 Supra, footnote 10 at p. 895. 
11 Supra, footnote 4. 

12 Supra, footnote 2. 
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(two holding companies) would receive under this plan as large 
Dupont shareholders, be sold by a trustee. Since these two companies 
held approximately 13,500,000 shares, this would mean that more 
than 19,000,000 General Motors shares would be sold from their 
holdings alone. If these large figures are meaningless, it might be 
pointed out that, even on a day of active trading, General Motors 
shares rarely turn over a volume of 50,000 shares on the stock 
exchanges. 


LaBuy J. points out the obviously disastrous effect that such a 
plan would have on the 230,000 DuPont and the 700,000 General 
Motors stockholders. He reviewed the testimony from dozens of 
shareholders in the two companies who ranged from individuals 
owning less than twenty shares, to a few with substantial holdings. 
They all testified that if the Government’s demands were accepted, 
they would be forced to sell most of their holdings immediately. It 
is clear that such a plan would result in millions of shares being 
dumped on the market in a few weeks’ time, which would probably 
lead to a market crash of 1929 proportions. The shareholders would 
thus be punished for a crime to which they were never parties. 
Furthermore, the two companies involved would find it very difficult 
to raise capital needed for growth. 


It may be objected that such arguments are irrelevant. If DuPont 
is guilty, then the price must be exacted. “Let him look to his bond,” 
Shylock shrieked, and the law was not to take cognizance of the 
indisputable fact that Antonio would die as a result. Franz Kafka 
depicts in his novel, The Trial, a system of law that exists as a para- 
lysing miasma, obsessed with its narrow legalities, and totally oblivi- 
ous of human rights. However, law can never operate in a vacuum. 
Decisions like Donoghue (M’Allister) v. Stevenson’ are examples of 
a view that law must not cease to serve human needs. 


With such a terrible prospect of economic chaos, the learned 
judge in effecting the settlement, masterfully presented a way out 
of the dilemma. He stated that the Government’s delay had created 
a detrimental reliance, an equitable doctrine that sounds strangely 
foreign to anti-trust law:14 


Moreover, the Government itself cannot escape responsibility for the 
plight of these stockholders. At the time of acquisition, there existed a 
very small fraction of the present number of stockholders of the cor- 
porations involved. It waited some thirty years after the acquisition 
occurred before bringing this action. 


It should, therefore, recognize that stockholders who purchased DuPont 

in those intervening years had every reason to believe that DuPont’s 

holding of General Motors was entirely proper and legal. 

His conclusion was that DuPont be stripped of its voting rights 
on its General Motors shares, but that it be allowed to retain the 
shares as an investment. The voting rights were to pass through to 


13 [1932] A.C. 562. 
14 Supra, footnote 1 at p. 13. 
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DuPont shareholders, giving them full rights as General Motors 
shareholders at General Motors meetings. Furthermore, no DuPont 
representatives were to sit on the Board of General Motors. 


This is an ingenious solution that should remove all taint from 
the investment, even where the most zealous “trustbusters” on the 
Supreme Court are concerned. It is amusing to reflect that Frank- 
furter J., who wrote such a scathing indictment of the Court in the 
dissent, was appointed by President Roosevelt for his liberal views, 
and was generally regarded by American conservatives as a fiery 
radical. The Warren Court has been the centre of controversy for 
six years because of its alleged “legislative” actions. If Justice Frank- 
furter’s views be correct, then the Court was here overturning judicial 
precedent to carry out a legislative objective. 


The American Constitution is built on the premises that func- 
tions are divided between the Legislative, Executive, and Judicial 
branches of Government. It is true that a certain overlap is neces- 
sary, but it is questionable whether an appointed Court should usurp 
the functions of the democratically elected legislature. If LaBuy J.’s 
settlement is upset by the Supreme Court in favour of the Govern- 
ment’s plan, then the question of the Court’s role will become a 
vitally important political question, since the resultant economic dis- 
location will frustrate the legislator’s plans for a booming economy. 


A Bill was introduced in the American Senate last year which 
sought to curb the Supreme Court from some of its more enthusiastic 
ventures. It was voted down, but the fact that a number of dis- 
tinguished legislators voted for it shows how deep the mistrust of 
the Supreme Judicial authority is in many thoughtful quarters. This 
reprimand may well be instrumental in preventing the Court from 
overruling the learned District Court Judge. If his decision stands, 
it could quite conceivably be a watershed in the annals of Govern- 
ment regulation of business for its judicious balancing of the respec- 
tive interests of the general public and the investor. 


DONALD COCK* 


HARGREAVES V. BRETHERTON — TORT — PERJURY — LACK OF REM- 
EDY — The claims of those who have suffered from the abuses of 
judicial proceedings have for centuries been faced with the rule that: 
... neither party, witness, counsel, jury, or Judge, can be put to answer, 
civilly or criminally, for words spoken in office.1 
The issue was recently raised again in the English case of 
Hargreaves v. Bretherton,? a decision of the Queen’s Bench Division 


*Mr. Cock is in the Third Year at Osgoode Hall Law School. 

1 Rex v. Skinner (1772), Lofft 55 at p. 56, 98 E.R. at p. 530. 

For the problems of tort liability arising from activities of public ser- 
vants see R. J. Gray, Private Wrongs of Public Servants, 47 Calif. L. Rev. 
(195 


9). 
2 [1958] 3 W.L.R. 463, [1958] 3 All E.R. 122. 
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which has been followed in Canada in Oak v. Frobisher Ltd.,3 a de- 
cision of the Saskatchewan Court of Queen’s Bench. 


In the Hargreaves case it was alleged, in the statement of claim, 
that the defendant falsely and maliciously and without just occasion 
or excuse committed perjury and that it was a reasonable and prob- 
able consequence of the aforesaid perjury that the plaintiff was 
convicted. The alleged perjury had been committed during a crim- 
inal trial under the Prevention of Fraud (Investments) Act 1939, 
which resulted in the plaintiff being sentenced to eight years pre- 
ventive detention. The issue before the court was whether an action 
lies at the suit of the person who states that he has been damnified 
by false evidence given against him. 


Before discussing the decision of the court an examination of 
earlier decisions is in order. 


As early as 1596 a similar issue was raised in the case of 
Damport v. Sympson.4 There a witness had falsely sworn that a 
silver fountain valued at £500 was worth only £180 by reason of 
which the jury gave only £200 damages. The plaintiff sued the 
witness for the difference but it was held an action did not lie for 
the following reasons: 


(a) The law intends the oath of all to be true. 


(b) Such perjury can be punished by statute and if a civil action 
was allowed it would be double punishment which is not 
reasonable. 


(c) If there was such an action there would be a precedent by 
this time, but as there is not, it is a good argument that 
the action is not maintainable. 


(d) Perjury is not punishable at common law and it did not 
become a criminal offence justicable in the ordinary courts 
until the reign of Elizabeth. 


(e) An action based on such an order necessarily involved an 
inquiry into what the jury would have given by way of 
increased damages if it were not for the perjury, and that 
could not be tried. If it were otherwise, the evidence of every 
witness might be questioned. 


In 1620, one Eyres sued a bailiff named Sedgewicke in a situa- 
tion where no inquiry of the jury’s action was necessary.5 Here the 
bailiff had allowed a prisoner to escape, and to cover his incompe- 
tence, he made a false affidavit in Chancery alleging that the 
plaintiff Eyres had by force rescued the prisoner. In consequence 
of the bailiff’s perjury Eyres was imprisoned and upon release sued 


3 (1959), 27 W.W.R. 594. 
4 (1596), Cro. Eliz. 520, 78 E.R. 769. 
5 Eyres v. Sedgewicke (1620), Cro. Jac. 601, 79 E.R. 513. 
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the bailiff and proved his case to the satisfaction of a jury. A 
motion in arrest of judgment, however, held that there was no such 
action. 


Sir John Holt C.J. in 1703 expressed the rule: 


If one perjures himself in a cause to the damage of another person who 
is either plaintiff or defendant no action upon the case lies: nor is it 
reason it should, for the perjury is a crime of so high a nature that it 
concerns all mankind to have it punished, which cannot be an action 
upon the case, where nothing but damages shall be recovered by the 
party injured, which is not sufficient to secure the public against so 
dangerous a creature who hath offended against the common justice of 
the kingdom. Therefore, for examples sake and public security the 
prosecution of such an offence is vested in the Crown. 

In face of such failure various attempts were made to frame 
the action differently, one of which was libel; it also proved unsuc- 
cessful. Then, in 1856, after the tort of malicious prosecution had 
been recognized, an attempt was made to draft an action analogous 
to it. The action in Revis v. Smith’ alleged falsity, malice and ab- 
sence of reasonable cause. The court held no action was maintain- 
able against a witness though he speak maliciously and falsely. 
Thus, the auctioneer who had been deprived by the court of the 
control of a sale due to a false affidavit as to his sharp business 
practices, had no remedy for the £500 of lost fees. 


It was argued on behalf of the auctioneer that the rule against 
double punishment was no longer valid law in that there were 
now several legal wrongs for which there were both civil and crim- 
inal penalties; and further, that many of the old cases were overruled 
since actions for malicious prosecutions were now allowed and there- 
fore there was no longer an absolute privilege for the abuse of 
judicial proceedings. Creswell J. replied:® 


It is enough to say the world has gone on very well without such actions 
as these; and I doubt whether it would continue to do so if such things 
were allowed. 


Public policy was the basis of the ruling in Dawkins v. Lord 
Rokeby? when Lord Chief Baron (Sir F. Kelly) stated:1° 


. . . The principle, we apprehend, is that public policy uires that wit- 
nesses should give their testimony free from any fear of being harassed 
rl an a on an allegation, whether true or false, that they acted 
rom malice. 


In 1905, the House of Lords dealt with slanderous evidence" 
and the Earl of Halsbury L.C. stated:1? 


By complete authority, including the authority of this House, it has 
been decided that the privilege of a witness, the immunity from respon- 
sibility in an action when evidence has been given by him in a Court 





6 Ashby v. White, 25 Ruling Cases 52 at p. 75. 
7 (1856), 18 C.B. 126, 139 E.R. 1314. 

8 Supra, footnote 7 at p. 141. 

9 (1875), L.R. 7 HL. 744. 

10 [bid., at p. 753. 

11 Watson v. McEwan, [1905] A.C. 480. 

12 Jbid., at p. 486. 
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of Justice, is too well established now to be shaken. Pactically I may 
say that in my view it is absolutely unarguable—it is settled law and 
cannot be doubted. The remedy against a witness who has given evi- 
dence which is false and injurious to another is to indict him for perjury. 


A further variation! failed recently in Australia where the 
claimant alleged “conspiracy with others to defraud the plaintiff by 
the giving of false evidence’. The court indicated the plaintiff’s only 
remedy was an equitable proceeding to set aside the judgment on the 
basis of fraud. But Williams J. stated: 14 


I have been unable to find any case in which a judgment has been set 
aside when the only fraud alleged was that the defendant or a witness 
or witnesses alone or in concert had committed perjury. 


It was therefore with no great difficulty that the court in 
Hargreaves v. Bretherton’® dismissed the action. Lord Goddard C.J. 
went so far as to say the action was an obvious “try on”.1° The 
Chief Justice stated that the rule of absolute privilege as set out 
in Rex v. Skinner!’ is firmly supported by precedent and is still valid 
law. With respect, such is not the case in either England or Canada. 
A witness is not immune from criminal liability for perjury?® nor 
does the rule account for punishment for contempt of court.?® 


From this it would appear that the ancient policy consideration 
of protecting the witness from liability in order that he testify freely, 
as enounced in Dawkins v. Lord Rokeby” and Watson v. McEwan,?1 
lacks validity in the face of these sanctions. It necessarily follows 
that once a portion of the privilege for perjury is removed, there is 
no logic in retaining the balance against civil actions. 


Practically, it could be questioned how many witnesses are 
aware of the privilege and testify only because they know of their 
immunity to civil actions. If some do, it is submitted that the court 
would be better served without their testimony. To state otherwise, 
and for the courts to hold differently is to encourage the prostitution 
of the judicial process. For is not the implication, in the policy 
that witnesses must be undeterred by fear of actions, that the judicial 
system has no other guarantees to protect the witness who has 
honoured his oath and testified truthfully? If our courts are courts 


13 Cabassi v. Vila (1940), 64 C.L.R. 130. 

14 Jbid., at p. 147. 

15 Supra, footnote 2. 

16 Supra, footnote 2, at p. 468. 

17 Supra, footnote 1, “Neither party, witness, counsel, jury, or judge, 
can be put to answer, civilly or criminally, for words spoken in office.” 

18 Canadian Criminal Code. 

S. 112. Every one commits perjury who, being a witness in a judicial 
proceeding, with intent to mislead gives false evidence, knowing that the 
evidence is false. 

S. 114. (1) Every one who commits perjury is guilty of an indictable 
offence and is liable to imprisonment for fourteen years, but if he commits 
perjury to procure the conviction of a person for an offence punishable by 
death, he is liable to imprisonment for life. 

19 See, In the Matter of Lewis Duncan, [1958] S.C.R. 41. 

20 Supra, footnote 9. 

21 Supra, footnote 11. 
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of justice, surely such a witness should have no tribulations that 
need protection by this absolute privilege. 


Part of the difficulty originates in the historical fact that the 
absolute privilege rule was developed to protect witnesses from 
defamation actions and was later adopted by the courts in perjury 
cases. It is questioned whether such an adoption was judicious. If 
the reasoning above is accepted—i.e., that the honest witness should 
not require the privilege—then the extension of the rule was un- 
necessary. Further, if one is slandered in court he suffers only a 
possible loss of reputation; but if one is perjured he can be impris- 
oned or may even lose a civil suit—either of which could be equally 
as injurious as defamation. 


Secondly, the Chief Justice expressed concern that an action 
for damages for alleged perjury could be brought, not only when 
there had been no conviction for perjury, but on the evidence of a 
single witness, while he could not be convicted in a court of criminal! 
jurisdiction without the concurring testimony of two.?? It is sub- 
mitted that such is not a reason on which to rest a decision but is 
only a caution to be exercised if such an action were to be allowed. 


In so stating his alarm, Goddard C.J. could not have considered 
the judgment of his own court in Hornal v. Neuberger Products 
Ltd.23 which held where fraud or other matter, which is or may 
be a crime, is alleged against a party or against persons not parties 
to the action, the standard of proof to be applied is that applicable 
in civil actions, and not the higher standard of proof required in 
criminal matters. To remove all concern it could be made a con- 
dition precedent of the civil action that there be a conviction for 
perjury. 


Fear of an abundance of such actions if allowed—especially since 
there is Legal Aid—was Lord Goddard’s next reason for disallowing 
the action. It is submitted that this is a fallacious basis—if it is a 
basis—on which to rest a judgment. Would the Chief Justice have 
disallowed the tort of negligence if its present prominence could 
have been foreseen? Surely his concern over a multitude of penniless 
plaintiffs is also unwarranted and hardly deserves comment. There 
are few cases to-day involving perjury and there is no reason to 
suggest that if there was a civil remedy the number of cases would 
increase. 


22 Canadian Criminal Code. 

S. 115. No person shall be convicted of an offence under section 113 or 
114 upon the evidence of only one witness unless the evidence of that witness 
is corroborated in a material particular by evidence that implicates the 
accused. 

23 [1957] 1 Q.B. 247. 

24See Smith v. Selwyn, [1914] 3 K.B. 98. A plaintiff against whom a 
felony has been committed by the defendant cannot make that felony the 
foundation of a cause of action unless the defendant has been prosecuted 
or a reasonable excuse has been given for his not having been prosecuted. 
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Lastly he states that the penalty for committing perjury is not 
that one should be asked to pay damages but that he should be 
sentenced for the crime which he has committed. This harks back 
to the rule against double punishment which is clearly no longer 
valid law. Thus, there would appear to be no valid explanation why 
the injured party should be barred from indemnification, which 
would in addition, serve as a further deterrent against perjury. 


In conclusion it is submitted that the only true basis for Lord 
Goddard’s judgment is that precedent prevents such an action. This 
rests on the old basis of the absolute privilege principle not to deter 
the free flow of witnesses. This principle has been undermined by 
the sanctions now enforced and thus there is little reason to allow 
this historical dogma to dictate modern thought. 


Undoubtedly, however, legislation is now necessary to make 
perjury tortious. It is no longer sufficient to state, as the courts 
have done, that the “world has gone on very well without such 
actions”.25 The truth is that much hardship has occurred. 


H. LORNE MORPHY * 


REGIS PROPERTY V. DUDLEY — LANDLORD AND TENANT — REPAIRS — 
EXCEPTION OF FAIR WEAR AND TEAR — EFFECT OF EXCEPTION — The 
recent House of Lords decision in Regis Property Co. Ltd. v. Dudley 
seems to have resulted in a new interpretation of the fair wear and 
tear exception clause found in the tenant’s repairing covenant of 
most leases. A sample of a covenant to repair may be found in the 
Short Form of Leases Act.2 The previous law as stated in Taylor 
v. Webb’ appears to have been overruled. 


Before discussing what the fair wear and tear exception is, and 
how it may now be redefined, it is necessary to review the law prior 
to the Taylor v. Webb case, as an aid in seeing how the court in 
Regis Property arrived at its present position. 


In Gutteridge v. Munyard,* Tindal C.J. stated the effect of a 
repairing covenant containing an exception of reasonable wear and 
tear in these words: 


What the natural operation of time flowing on effects, and all that the 
elements bring about in diminishing the value, constitute a loss, which, 
so far as it results from time and nature, falls upon the landlord. But 


25 Supra, footnote 7, at p. 141. 

*Mr. Morphy is in the Third year at Osgoode Hall Law School. 

1 [1958] 3 All E.R. 491 (H.L.). 

2R.S.0. 1950, c. 361. “And also will, during the said term, well and 
sufficiently repair, maintain, amend and keep the said demised premises 
with the appurtenances in good and substantial repair, and all fixtures and 
things thereto belonging, or which at any time during the said term shall be 
erected and made by the lessor, when, where, and so often as need shall be, 
reasonable wear and tear and damage by fire, lightning and tempest only 
excepted.” 

3 [1937] 1 All E.R. 590. 

4173 E.R. 57, (1834), 7 Car. & P. 129, 174 E.R. 114, (1834), 1 M. & Rob. 334. 
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the tenant is to take care that the premises do not suffer more than the 
operation of time and nature would effect; he is bound by seasonable 
applications of labour to keep the house as nearly as possible in the 
same condition as when it was demised.5 
It should be noted that the exception clause protects the tenant here, 
and that he is responsible only for damage other than that governed 
by the fair wear and tear exception. He is responsible also for dam- 
age from abnormal operation of the elements. 


In Lister v. Lane and Neshan,§ Lord Esher M.R., in affirming 
the Gutteridge decision, said: 


. . . The effects of natural causes upon such a house in the course of 
time—are results from time and nature which fall upon the landlord, 
and they are not a breach of the covenant to repair.7 


This definition of the exception clause was applied in Terrell v. 
Murray’ and in Buttimer v. Betty.9 


In 1928, Talbot J. expanded the meaning of the fair wear and 
tear exception in the case of Haskell v. Marlow.° Here a husband 
had left a dwelling house and garden to his wife for life, the wife 
“keeping the same in good repair and condition, (reasonable wear 
and tear excepted)”. The wife did nothing actively to injure the 
house and premises, but did little to counteract the natural process 
of decay. The plaintiff trustees of the husband’s will claimed the 
wife had breached the will’s terms by neglecting to keep the premises 
in good repair and condition, (reasonable wear and tear excepted). 
Talbot J. in a now famous judgment (re-echoed in Regis Property) 
said: 


. .. The tenant (for life or years) is bound to keep the house in good 
repair and condition, but is not liable for what is due to reasonable 
wear and tear. ...If any want of repair is alleged and proved in fact, 
it lies on the tenant to show that it comes within the exception ... 
reasonable wear and tear means the reasonable use of the house by 
the tenant and the ordinary operation of natural forces. The exception 
of want of repair due to wear and tear must be construed as limited 
to what is directly due to wear and tear, reasonable conduct on the part 
of the tenant being assumed... . He is bound to do such repairs as may 
be required to prevent the consequences flowing originally from wear 
and tear from producing others which wear and tear would not directly 
produce.11 (Italics mine.) 


It appeared that the tenants were responsible for consequential 
damage resulting from fair wear and tear. 


However, in 1937, the Court of Appeal in Taylor v. Webb"? dis- 
approved of the reasoning of Talbot J. in Haskell v. Marlow and 
held that the clause relieved the tenant not only from the immediate 


5174 E.R. 114 at 115, also quoted in Woodfall on Landlord and Tenant, 
25th edition, 1954, at p. 765. 

6 [1893] 2 Q.B. 212 (C.A.). 

7 Ibid. at p. 217. 

8 (1901), 17 Times L.R. 570. 

9 (1914), 26 W.L.R. 705, 6 W.W.R. 22 (B.C.). 

10 [1928] 2 K.B. 45. 
11 [bid. at pp. 58, 59. 
12 Supra, footnote 3. 
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effects of wear and tear, but also from the obligation to take any 
steps to avert any consequential damage. The facts of that case are 
unusual, and are stated in the headnote as follows: 


A landlord covenanted in an underlease to keep the outside walls and 
roofs in tenantable repair, as he was required by the headlease to do. 
The covenant in the headlease contained an exception of damage by 
fire, and fair wear and tear. Owing solely, as it was found, to the effect 
of wind and rain, certain roofs and skylights became defective, and as 
they were not repaired certain rooms in due course became uninhabit- 
able. The tenant claimed damages for breach of the landlord’s covenant 
to repair. 

Lord Justice Scott speaking for the court, reversed Du Parcq J. 
in the court below, and held that the landlord was not responsible 
for the effects of wear and tear, or for any consequential damage 
flowing from the wear and tear. However, Scott L.J., emphasized 
the unusualness of the situation, commenting that: 


. .. Our task is not quite the ordinary one, as we have to construe the 
words removed from their normal context of a tenant’s covenant, and 
transported into the text of a landlord’s covenant. The result of this 
incorporation is to produce a topsy-turvey covenant by a landlord, seek- 
ing to measure his obligation as landlord in an underlease by the scope 
of his commitment as tenant in the head-lease.13 
The Lord Justice went on to explain that the phrase “fair wear 
and tear” covers two classes of disrepair, (a) that caused by the 
normal operation of natural causes, wind and weather, and (b) that 
caused by the tenant in the course of the fair (or reasonable) use 
of the premises.14 


The meaning of the repairing covenant, as given in Haskell v. 
Marlow was commented upon by Lord Justice Scott. He states that 
the covenant as interpreted in the Haskell case, throws upon the 
covenantor a positive duty of stepping in and spending money, in 
order to stop the wear and tear due to natural elements and tenant’s 
ordinary uses of the premises. An obligation; which he did not agree 
to perform is thus placed on the shoulders of the covenantor. The 
learned judge asks: 


At what stage in the process of natural decay does the duty arise to 
effect a ee and prevent the further ingress of the elements? On the 
first leak? If so, the exception is made meaningless. Upon nature’s 
enlargement of the leak? Where is the line to be drawn? There is no 
such limitation of degree in the exception. In my view, the mere opera- 
tion of normal wind and weather does not at any stage, confer on the 
covenantee the right to call on the covenantor to come in and effect 
repairs, in order to prevent further effects of wind and weather.15 


Three years ago, the English Court of Appeal gave clear indica- 
tion of dissatisfaction with the Taylor case. In Brown v. Davies,1® 
Romer L.J., agreeing with Evershed M.R., stated the court’s view, 
that Taylor v. Webb was a highly exceptional case, and that the 
covenant there was in a most unusual form. He added that: 


13 Ibid. at p. 596. 
14 Jbid. at p. 597. 
15 Ibid. at p. 600. 
16 [1957] 3 W.L.R. 818, [1957] 3 All E.R. 401 (C.A.). 
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It seems to me that the law as laid down by Tindal C.J. in Gutteridge v. 
Mumyard is still the general law, and was not intended to be over- 
ruled by this court in Taylor v. Webb. Nor, indeed, was the statement 
of the aw by Tindall C.J. brought to the attention of the court in that 
case. 
Although this comparison of Taylor v. Webb with the Gutteridge 
case by Romer L.J. was obiter, it illustrated the court’s attitude 
towards the Webb decision, and its reluctance to be bound by it. 


In Regis Property Co. Ltd. v. Dudley!® the Law Lords, in affirm- 
ing the Court of Appeal in the instant case, and the obiter in the 
Brown case, specifically agreed with Talbot J. in the Haskell case 
and overruled Taylor v. Webb. Here a rent-controlled flat was let 
to a tenant on a monthly tenancy under an agreement in writing. 
Under the tenancy agreement, the tenant undertook to keep “the 
interior of the flat together with all the fixtures and fittings... 
in good and substantial repair, and clean sanitary condition (fair 
wear and tear and damage by accidental fire excepted).” The tenant 
contracted to keep the baths, sinks, etc., clean and open, and in 
proper repair and order, and be responsible for damages by his 
failure to do so. The landlord had the burden of all exterior repairs, 
of all interior repairs caused by fair wear and tear, and of certain 
plumbing. 


It was held that the exception clause in the tenant’s repairing 
covenant, meant that the tenant was responsible for consequential 
damage resulting from the fair wear and tear defect. Viscount 
Simonds, in expressing the court’s ruling, quotes and upholds the 
judgment of Talbot J., and states that Haskell v. Marlow should be 
reinstated by the House of Lords, replacing Taylor v. Webb. 


It is not entirely clear whether prior to the Regis Property case, 
the law in Canada was that expressed in Taylor v. Webb or Haskell v. 
Marlow. Canadian cases interpreting the exception clause (especially 
its scope), are rare. Ostensibly, Taylor v. Webb was followed in 
British Columbia in Bartram v. Rempel,® where O’Halloran J.A. 
expressly considered that Taylor v. Webb overruled Haskell v. 
Marlow. 


In the Ontario case of Hall v. Campbellford Cloth Co. Ltd.,”° 
the fair wear and tear exception clause in the tenant’s repairing 
covenant was present. However, this clause was not in issue, con- 
sequently it was not defined in the judgment. Here, the roof of a 
curling rink, held under a lease, collapsed, owing to the accumula- 
tion of an “abnormal amount” of snow. The landlord’s action for 
damages against the tenant was successful, since the court felt that 
the “abnormal amount” of snow was outside the exception in the 
tenant’s repairing covenant. 


17 Ibid. at p. 408. 

18 Supra, footnote 1. 

19 [1950] 4 D.L.R. 442 (B.C. C.A.). 

20 [1944] O.W.N. 202, [1944] 2 D.L.R. 247. 
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Although Taylor v. Webb was English law at the time, it is 
submitted that the court could have arrived at their decision by 
interpreting the covenant according to Haskell v. Marlow. The ten- 
ant would be responsible for the consequential damage resulting 
from the accumulation of snow. This view would incorporate Has- 
kell v. Marlow as Ontario law at that time. However, the court held 
the tenant liable, because the “abnormal amount” of snow was out- 
side the exception in the tenant’s repairing covenant; perhaps it may 
be implied that the court adopted Taylor v. Webb as part of the law 
of Ontario, since Haskell v. Marlow was not followed. 


What is the resultant effect of the Regis Property case on 
Canadian law? Although no Canadian cases have yet been decided 
on the fair wear and tear exception since the Regis case, it is prob- 
able that Regis Property, being a House of Lords decision, will be 
adopted in most Canadian jurisdictions. Then a tenant with a fair 
wear and tear exception in his lease has the responsibility of avoid- 
ing consequential damage stemming originally from a fair wear and 
tear defect, even though a landlord does not repair the fair wear 
and tear defect. It is submitted that the only remedy a tenant may 
have, where he has informed the landlord in such a situation, is an 
estoppel against the landlord from proceeding against him. The Regis 
Property case still leaves unanswered the question of drawing the 
line between direct and consequential damage, as Scott L.J. so aptly 
noted.21 These issues still have to be contended with in our jurisdic- 
tion today. 


ROBERT M. KERNERMAN * 


HARVEY V. R. G. O’DELL LTD. — VICARIOUS LIABILITY — JOINT TORT- 
FEASORS — MASTER’S RIGHT TO INDEMNITY FROM SERVANT — In the 
recent English case of Harvey v. R. G. O’Dell Ltd.,1 it was held that 
a master has a right to be indemnified by his servant for losses 
incurred as a result of the servant’s torts. 


In this case, Galway, a servant of the defendants who were in 
the business of building and repairing, was employed as a store- 
keeper. He was instructed to choose a fellow workman and travel 
out of town to carry out certain repairs. Galway chose the plaintiff 
to accompany him. They travelled to their place of employment 
on Galway’s motorcycle and sidecar which Galway had used on 
other occasions for his master’s benefit. After working several 
hours, the pair went to the nearest town to get tools and have 
lunch. On their return trip, an accident occurred in which Galway 
was killed and the plaintiff was seriously injured. The accident 
occurred as a result of Galway’s negligence. The plaintiff brought 


21 Supra, footnote 15. 
*Mr. Kernerman is in the second year at Osgoode Hall Law School. 


1 [1958] 2 Q.B. 78, also reported at [1958] 1 All E.R. 657, [1958] 2 
W.L.R. 473. 
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this action against the defendants, whom he claimed to be vicari- 
ously liable for the negligence of Galway. The defendants added 
Galway’s administratrix as a third party, claiming indemnity. Judg- 
ment was entered for the plaintiff against the defendants who were 
given judgment over against the third party, for complete indemnity. 


In the case of Lister v. Romford Ice & Cold Storage Co. Ltd.,? 
a servant, who was expressly hired to drive a truck, injured his 
father who was working with him. The accident occurred while 
the father was giving directions to the servant who was backing-up 
the truck. The House of Lords held that the servant was under a 
contractual obligation to his master to use due care in the perform- 
ance of his duties. As a result, the master’s insurers were entitled, 
by their right of subrogation, to recover from the servant the dam- 
ages they had to pay owing to his breach of duty. Their Lordships 
implied a term in the master-servant contract, whereby the servant 
was obligated to use due care while carrying out the duties for 
which he was employed. 


However, in the fact situation of the Harvey case, the master 
could not be indemnified on the basis of the decision of Lister v. 
Romford Ice since Galway was hired as a storekeeper and not as a 


2 [1957] A.C. 555, [1957] 1 All E.R. 125; see also the case comment in 
73 L.Q.R. 283, by R. E. Megarry. 


3The implications of the Lister case were studied by the Inter-Depart- 
mental Committee appointed by the English Minister of Labour in 1957. 
Noted (1959), 22 Mod. L. Rev. at page 652. 

In the Lister case, the insurers by their right of subrogation were able 
to indemnify themselves from the servant, Lister. The anomaly in that case 
was, that if Lister had been sued personally he would have been indemnified 
by the insurers, since the insurance was to cover both the master and his 
servants, and as a result they would have no claim against him, but since 
it was the master who sued and not Lister, the insurers were able to claim 
indemnity from Lister. 

The Committee found that in general, masters and insurers do not seek 
indemnity from the servant but took notice of certain “gentlemen’s agree- 
ments” to the effect that the insurers would not seek indemnity without 
the master’s consent. Admittedly, all masters are not insured and not all 
insurers will be parties to this agreement. However, in the result, the Com- 
mittee felt that the problem was not pressing and legislation to correct the 
situation was not immediately required. 

In the alternative, the Committee recommended a greater use of the 
“gentlemen’s agreement” by all the insurers. This would not include the 
uninsured employer. It was also recommended that Trade Unions, through 
collective bargaining, should secure this insurance coverage and protection 
for their members. This would increase membership in unions since those 
who were not members would not have this favourable protection. 

The “gentleman’s agreement” is interesting in that it shows the master’s 
intention that indemnity is not to be claimed by himself or by the insurer 
from the servant. From this intention it is not too great a step to imply a 
term in the master-servant contract to the effect that the master will not 
claim indemnity from the servant. Perhaps Denning L.J., as he then was, 
was more correct in implying a term to this effect than the majority of the 
Court of Appeal in the Lister case. 

This report is important because it recognized the problem of indemnity 
and the possible hardship on the servant. Also, it conveys the impression 
that there should not be indemnity in these situations although the problem 
has _ yet reached that state of urgency which would demand a legislative 
remedy. 
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driver. The fact that he had made his motorcycle available for his 
employer’s benefit, and was acting in the course of his employment, 
did not result in there being implied into his contract of employment 
a term that Galway would be bound to indemnify his employers 
against liability arising out of his negligent driving. 


Indemnity from Galway was achieved through the Law Reform 
(Married Women & Tortfeasors) Act, 1935,4 which conferred a right 
to contribution between joint tortfeasors. Section 6, so far as mat- 
erial, provides: 


(1) Where damage is suffered by any person as a result of a tort... 

(c) any tortfeasor liable in respect of that damage may recover contri- 
bution from any other tortfeasor who is, or would if sued have been 
liable in respect of the same damage, whether as a joint tortfeasor or 


otherwise... . 
At the trial, McNair J. said:5 
The first defendants and Galway are in law joint tortfeasors ... and 
inasmuch as the first defendant’s liability on the facts found is purely 


vicarious, the claim for contribution by Galway if good in law, should, 
in my view, be for 100 per cent. 


This statement involves a fiction. In the first place, the finding that 
the master and servant are joint tortfeasors stems from the concept 
that the tort of the servant is imputed to the master for the purposes 
of vicarious liability. This “master’s tort’ theory regards both the 
master and the servant as tortfeasors. In the second place, if the 
master is entitled to 100 per cent. indemnity or contribution, this 
implies that there is no fault on his part. How then, can he be 
regarded as a tortfeasor when he is not at fault? 


The result, then, is that in England, a master could be entitled 
to indemnity on two grounds. The first ground can be found, as in 
the Lister case, in contract where there is an implied term in the 
master-servant contract that the servant will use reasonable care 
in performing the duties for which he is hired. The second ground 
can be found in the right to contribution between tortfeasors as 
given by the Law Reform (Married Women & Tortfeasors) Act, 
as exemplified by the Harvey case. 


How would these cases apply in Ontario? In Harrison v. Tor- 
onto Motor Car & Krug,’ the plaintiff was a nurse employed by 
Krug and while riding in his car which was being driven by a 
chauffeur, also employed by Krug, she was injured, because of the 


425 & 26 Geo. V, c. 30. See also The Negligence Act, R.S.O. 1950, c. 252, 
s. 2(1): Where damages have been caused or contributed to by the fault or 
neglect of two or more persons ... but as between themselves in the absence 
of any contract express or implied, each shall be liable to make contribution 
and indemnify each other in the degree in which they are respectively found 
to be at fault or negligent. 

5 Supra, footnote 1, at p. 107. 

6 For a fuller discussion see G. Williams, Vicarious Liability: Tort of the 
Master or of the Servant? (1956), 72 L.Q.R. 522. 
7 [1945] O.R. 1. 
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negligence of the chauffeur. Krug was held liable in spite of section 
590(2) of the Highway Traffic Act® which says: 


. . . The owner or driver of a motor vehicle, other than a vehicle oper- 
ated in the business of carrying passengers for compensation, shall not 
be liable for any loss or damage resulting from bodily injury to, or the 
death of any person being carried in, or upon or entering, or getting 
on to, or alighting from such motor vehicle. 
From the decision, it would seem that if the chauffeur had been 
sued, he would not have been liable because of section 50(2) of the 
Highway Traffic Act, and if Krug, the master, had been sued as 
driver or as owner, he too would have been exonerated for the same 
reason. However, the court held that section 50(2) of the Act did 
not apply to a vicarious liability situation such as this. Thus, the 
plaintiff was able to succeed against the owner, Krug, in his capacity 
as master. 


Could Krug have recovered indemnity from the chauffeur Mc- 
Kenzie? Probably not, since section 2(2) of the Ontario Negligence 
Act? provides that in any action for damages brought by a gratuitous 
passenger in a motor vehicle, if the “owner or driver” of such 
motor vehicle is found at fault: 


. . . No damages, contribution or indemnity shall be recoverable for the 
portion of the loss or damage caused by the fault or negligence of such 
owner or driver. 


. Wright in his case comment on Harrison v. Krug says:?° 


The subsection [of the Highway Traffic Act] undoubtedly contemplated 
a situation in which, for example, the car in which the plaintiff was a 
gratuitous passenger collides with another car and the effect of the sec- 
tion is to reduce the passenger’s recovery by the percentage of fault of 
his driver. The words of the section, however, are quite clear that no 
damages are to be recovered for the portion of loss caused by the fault 
of the driver. We would like to see an explanation of the manner in 
which this statutory enactment could be made consistent with the 
judgment in the Harrison case. Even assuming that such language does 
not apply to the situation where the plaintiff is suing a master for the 
fault of his servant, apart from section 2(2) of the Negligence Act the 
master should have been able to collect indemnity from the servant. 
The language of that Act would also seem to be clear that such indemnity 
can no longer be recovered. 


It must be emphasized that section 2(2) of The Negligence Act 
will only preclude an employer from being indemnified in actions 
where the plaintiff is a gratuitous passenger. In other areas of 
tort liability, if the English cases are followed in Canada, it would 
appear that a master may claim indemnification against his servant 
where the master has been made vicariously liable for damages 
resulting from his servant’s negligence. 


DONALD N. SYNOWICKI* 


8 R.S.O. 1950, c. 167. 
9R.S.0. 1950, c. 252. 
10 (1945), 23 Can. Bar Rev. 344, at p. 346. 
* Mr. Synowicki is in the second year at Osgoode Hall Law School. 








